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ATTORNEY-GENERAL OLNEY. 


HE members of the Suffolk Bar were 
taken entirely by surprise when they 
learned that Richard Olney had accepted 
the position of Attorney-General in President 
Cleveland’s second Cabinet. They could not 
believe that a man who had always shrunk 
from holding public office and from every- 


thing that led to publicity should, after | 


thirty-five years of assiduous devotion to his 
jealous mistress, the law, accept the post. 
But their knowledge of their honored and 
learned brother taught them that a man 
with so keen and earnest a sense of public 
duty could not but answer to the call. 
Richard Olney comes naturally by his high 
sense of duty. He is directly descended from 
Thomas Olney, who came to America from 
St. Albans, in the county of Hertford, in 
1635, settling in Salem. His stay was short. 
Fearless and independent in his belief, he was 
a trusty adherent of Roger Williams. When 
in 1637 Williams was disciplined — that is, 
in the view of the present time, was made 
to suffer martyrdom —and excommunicated 
by the ecclesiastical barbarians who ruled 
Church and State in Massachusetts Bay, 


one of the pioneers of the cotton manu- 
facturing industry of New England. He 
established cotton-mills at East Douglas, 
Worcester County, Mass., in 1811. In 
1819 he moved to Oxford, Worcester 
County, where he became prominent as a 
citizen, merchant, and cotton manufacturer, 
holding many town offices and showing 
marked ability as a man of affairs. Failing 
in health, he moved to the neighboring 


| village of Burrillville, where he died in 1841. 





Thomas Olney shared his pastor’s sentence | 


and expulsion. The result was the founding 


in 1637-38, by Williams, Olney, and others, | 


of a remarkable community — Rhode Island 


and the Providence Plantations —and an | 


equally remarkable faith,— the Baptist 
Church in America. The descendants of 
Thomas Olney multiplied, and form one of 
the great families of Rhode Island to-day. 


Olney, born in 1770 at Smithfield, R. IL, 
a leading 
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Richard Olney’s eldest son was Wilson 


| Olney, who was born Jan. 10, 1802, at 


Providence, and moved to Oxford, Mass., 
with his father in 1819. He was engaged 
for many years in manufacturing woollen 
goods, and was the active man in the man- 
agement of the Oxford Bank. He died 
Feb. 24, 1874, after a busy life of the utmost 
integrity, respected and beloved by his 
neighbors. Wilson Olney married Eliza 
L. Butler, who was the daughter of Peter 
Butler of Oxford, and the grand-daughter of 
James Butler of Oxford. James Butler's 
wife was Mary Sigourney, great-grand- 
daughter of Andrew Sigourney, a French 
Huguenot who fled from France at the Revo- 
cation of the Edict of Nantes, and was the 
most active man in the settlement of Ox- 
ford by the French Huguenots in 1687. 
Wilson Olney had three sons, — Richard 
Olney, the present Attorney-General ; Peter 
Butler Olney, a prominent member of the 
New York Bar; and George W. Olney, a 


| leading woollen manufacturer of Worcester 
One of these descendants was Richard | 


merchant of Providence, and | 


County. 
Richard Olney was born Sept. 15, 1835, 
at Oxford. He was educated at Leices. 








2558 


ter Academy, and at Brown College, whence 


he graduated with high honors in 1856. 
Entering the Harvard Law School, he 


took his degree of bachelor of laws in 
1858. In 1859 he was admitted to the 
Suffolk Bar, and entered the office of Judge 
Benjamin F. Thomas. In 1861 he married a 
daughter of Judge Thomas; and they ave 
two daughters, who are married. His promi- 
nence in the profession did not begin at 
his admission to the bar. Before he had 
been long in the Law School, he was picked 
out by his instructors as a young man of 
uncommon good judgment, of trained meth- 
ods of thought, of unusual acumen. As a 
student his industry fairly amounted to a 
rapacity of learning. 

From the time he entered Judge Thomas’s 
office until the judge’s death twenty years 
afterwards, the relations of these two men, 
both professionally and otherwise, were very 
close. They were constantly employed 
together in the same cases; and as the 
younger man matured, he grew to be more 
and more his elder’s associate rather than 
his junior. There was a sympathy and 
congeniality of mind in both men that pro- 
duced striking results in the preparation 
and presentation of their cases. 

In 1860 practice at the Suffolk Bar was 
diversified. No lawyer, except the convey- 
ancer and some of the criminal lawyers, 
confined himself strictly and exclusively to 
any special branch of the profession. By 
1880 this specializing had made consider- 
able headway; in 1893 it has engulfed the 
profession. 

But from the beginning Mr. Olney’s 
practice led more especially into two chan- 
nels, — the law of wills and estates and the 
law of corporations. Upon both he is a 
recognized authority. His clearness of per- 
ception and soundness of intellect, aided 
by his profound knowledge of the law and his 
truly judicial quality of mind, gave him 
peculiar advantages in leading his clients to 
a safe and sure position. 

In his work he is always prompt and 


The Green Bag. 














thorough. These are attributes which can- 
not be commended too highly to members 
of the legal profession. No man can be 
really successful as a lawyer unless he does 
his work promptly and thoroughly. Noth- 
ing appeals so certainly to a business man 
seeking legal counsel or direction. It 
natural, therefore, that Mr. Olney should 
have gained a most enviable reputation as 
a chamber counsel. 

To a remarkable force of intellect he has 
joined an indefatigable industry, supplement- 
ing both by a splendid physical constitu- 
tion. Such a combination in a lawyer is 
capable of great results, and Mr. Olney has 
taken entire advantage of these gifts. He 
is a hard student and an omnivorous reader. 
All literature, legal and otherwise, is grist to 
his mill. 

His preparation of cases is so complete 
that they come to trial but rarely. He in- 
variably familiarizes himself with every 
aspect of the case. Hence the settlement 
of a case by him means that his client gets 
all that he is entitled to. His breadth 
of view is so comprehensive, his honesty 
and fairness are so well recognized, and 
his judicial temperament is so thoroughly 
appreciated by opposing counsel and by ail 
the parties, that his ultimatum is generally 
accepted. 

As a junior Mr. Olney was always of the 
greatest help to his senior associates. His 
accumulation of facts and marshalling of 
the evidence, and his application of the law 
pertaining to the case in hand, gave his 
seniors unlimited confidence that they had 
their whole case within reach. His faultless 
logic and his ingenuity of mind could always 
be depended upon to help them over a rough 
spot or around a sharp corner. 

But of late years it is as senior coun- 
sel only that Mr. Olney has appeared in 
cases. There the same great legal qualities 
already spoken of have won the admiration 
of his juniors. But more than that, the 
courtesy, kindness, and patience shown his 
younger associates have been unfailing, and 


is 
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are most highly appreciated. He always 
leads, but never drags his junior. 

Mr. Olney’s practice has been of late 
years that of an adviser of great com- 
mercial and corporate interests, and in the 
settlement of estates. Hence his appear- 
ance in court is but seldom nowadays. 
But in his younger days he was an admirable 
trier of causes and a most forceful advocate. 
His simplicity of character and his hatred 
of shams led him to avoid all attempts at 
clap-trap oratory, but made his presentation 
of a case to the jury none the less convincing. 
And the older members of the bar remember 
that Mr.Olney got from a jury one of the very 
few acquittals of the charge of murder in 


- the first degree that is recorded in Suffolk 


County in the past fifty years. 

In his presentation to the court of a 
question of law, Mr. Olney is not excelled by 
any lawyer in New England. His logic is 





clean-cut; his diction is wonderfully pure ; 
his rhetoric is always perfectly adapted to 
his subject ; his power of condensation is 
remarkable ; his delivery with a well-modu. 
lated voice and clear enunciation is most 
convincing. His argument presents a view 
of the case that is a perfectly adjusted series 
of perspective. 

It is not to be wondered at that possess- 
ing qualities such as are above described, Mr. 
Olney should have been offered more than 
once a place upon the Supreme Judicial 
Court. But he has elways declined the 
honor, preferring to remain at the bar. Nor 
is it risky to predict that he will make a 
most brilliant Attorney-General. As chief 
legal adviser to the federal government he 
is sure to bea safe counsellor and an able 
advocate. In the administration of the 
Department of Justice he will add to the 
laurels that he has won in his profession. 
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| the early years of this century Philip 
Doddridge was the leading lawyer in 
northwestern Virginia, now a portion of the 
State of West Virginia. Doddridge County 
was named for him. He resided in Wells- 
burg, on the Ohio River; but his practice 
extended well into Pennsylvania and Ohio, 
and he afterward represented his district in 
Congress. On one occasion, says the New 
York “ Sun,” Mr. Doddridge was called to 
Washington to defend a man accused of 
horse-stealing. It was a clear case. The 
principal witness was an accomplice who 
turned state’s evidence ; but this testimony 
was amply corroborated by that of other 
people. Mr. Doddridge was not expected 
to make a very forcible address, and he did 
not try to. He talked in a desultory man- 
ner to the jury for fifteen or twenty min- 
utes, and then added : — 

“TI have very little more to say, but 
with the permission of the court I will re- 
late an incident which seems to me to 
bear on this case. In the older portions 
of this State it is the custom now, as it was 
some years ago, for the judges to travel over 
their circuits and hold court. With the 
judges went the lawyers. Ina certain dis- 
trict I have in mind the Nestor of the bar 
was a precise gentleman of the old school, 
who wore ruffled shirt-fronts and cuffs, 
and prided himself on his invariable attend- 
ance upon divine service at the town 
in which court was being held. He in- 
sisted on a similar attendance on the part 
of the other lawyers, and made it his busi- 
ness to see that they went with him in a 
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body. One Sunday morning they found 
themselves at a town with no church except 
one belonging to the Methodists; and al- 
though the Nestor was an Episcopalian, he 
notified the younger attorneys that they 
would be expected to go to church as usual. 
They were late in getting ready; and when 
the dignified old lawyer appeared in church 
and marched up the middle aisle, followed 
by all the lawyers in the district, the minis- 
ter was well in his sermon. He stopped in 
his discourse, however, gazed at the leader 
of the file a second, and said, — 

““*My friend, if you had not stopped to 
prink and to arrange those ruffles so care- 
fully, you could have got to church in time. 
As it is, you come at this late hour and dis- 
turb the worshippers by your entrance. I 
give you warning now,’ the preacher added 
solemnly, raising his finger to make the 
words more impressive, ‘that at the judg- 
ment-day I shall appear to testify against 
you.’ 

“The old lawyer had stopped when the 
minister began to address him, and stood 
waiting in the aisle. When the preacher 
was through, the lawyer said, — 

“ «Sir, I have been practising at the bar 
for forty years, and that much_ experience 
has shown me that the greatest rogue al- 
ways turns state’s evidence.’ ” 

At this point Mr. Doddridge left his case 
with the jury. The entire courtroom was 
convulsed with laughter, and it was some 
time before order was restored. Then the 
jury announced a verdict of not guilty, and 
Doddridge’s client was released. 
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THE 


A CELEBRATED LOUISIANA CASE OF 


“REY ABDUCTION.” 


1849. 


By Wm. C. Durour. 


RESEARCH of the records of the courts 
of Louisiana, and of New Orleans in 
particular, would no doubt reveal many a bit 
of interesting history in connection with the 
famous legal battles that have been waged 
within her boundaries in the days of Rose- 
lius, Soule, and their colleagues, when by 
reason of the profound intellect and bril- 
liancy of its erstwhile members, the Bar of 
Louisiana stood without a superior in this 
or any other country. Indeed, the juris- 
prudence of Louisiana, from the date of her 
settlement to the present, has been well- 
nigh an unbroken link of celebrated con- 
tests, interspersed at frequent intervals with 
some famous cause which has been watched 
and followed with interest by not only the 
legal fraternity, but by the entire coun- 
try. A short sketch, therefore, of one of 
the most famous of these cases, known as 
the “ Rey abduction,” and one which almost 
resulted in a difficulty with Spain, might be 
of interest at this period, when the particu- 
lars are but indistinctly remembered, even 
by the oldest inhabitants. 

It was in the summer of 1849 that quite 
a ripple of excitement was caused by the 
announcement that Don Carlos de Espana, 
Spanish consul at the port of New Orleans, 
had been arrested on a charge of being 
implicated in the kidnapping of one Jean 
Francisco Rey, alias Garcia, a Cuban 
refugee. 

Though now a common thing, at that 
period the arrest of the commercial agent 
of a foreign government, the real status of 
a consul, was a proceeding undreamt of by 
the American people ; and consequently the 
arrest, coupled with the announcement that 
no effort would be spared by Cuban sympa- 


thizers to secure the meting out of the 





proper punishment to the guilty parties, 
could not but cause a ripple in public opin- 
ion, and provoke much discussion as to its 
final outcome. New Orleans immediately 
became the cynosure of all eyes, and every 
move in the famous legal battle was watched 
and studied. 

Rey's crime against the dignity of Spain 
consisted in the betrayal of a trust reposed 
in him as a keeper of the Presidio at a 
time when the revolutionary agitation which 
terminated in the Lopez invasion was in its 
infancy. 

It appears that one Vincent Fernandez 
had been convicted of fraudulent bankruptcy, 
and had been sentenced to a term at hard 
labor in the Presidio, which is the Cuban. 
penitentiary. In company with Fernandez 
were two Cubans who had been sentenced 
to death for certain utterances deemed rev- 
olutionary. It was for them that Rey 
betrayed his trust. Late one night a small 
boat hovered around the prison. At a given 
signal it made its way to a side entrance, 
from which four men emerged, — Fernandez, 
the Cubans, and Rey, who, fearing the ven- 
geance of his superiors, sought safety in 
flight. The party succeeded in reaching the 
Florida coast, and then separated, Rey com- 
ing to New Orleans. Shortly after his 
arrival he became il] and was confined to 
his bed in one of the small lodging-houses 
with which the lower portion of the city 
abounded. While in that condition his 
identity became known. Information was 
immediately forwarded to the Spanish 
authorities, who in turn forwarded instruc- 
tions to their representative that he should 
be retaken and reconveyed to the port of 
Havana, coute gue coute. The unfortunate 
man’s place of shelter was soon discovered, 
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when agencies of a most nefarious character 
were put into operation to secure his person, 
and in obedience to the mandates of the 
Captain-General of Cuba, transport him to 
Havana, where certain death awaited him. 
Rey, during his illness, had been attended 
by a physician ; but one of the inmates of the 
lodging-house persuaded him to discharge 
the latter, and he then introduced Don 
Carlos de Espana, the consul, as a physician 
well known and skilful in the treatment of 
disease. The poor victim, with much sim- 
plicity, yielded to the guidance of the consul 
in the latter’s false character ; and when all 
was ready for the consummation of the plot, he 
was persuaded to leave the house, ostensibly 
for an airing. Rey was accompanied down- 
stairs by Don Carlos and two of the latter’s 
hirelings. There he found a carriage and 
becamealarmed. Making a motion to return 


to his room,a dagger gleamed before his - 


eyes. Thus intimidated, he allowed himself 
to be thrust into the vehicle, which was 
driven to a restaurant near the Place 
d’Armes, now Jackson Square. Here the 
party, minus the consul, who had disappeared, 
dined ; and wheedled into drinking more than 
his weak constitution could well bear, Rey 
became muddled, whereupon the party was 
driven to the levee, where was moored the 











schooner Mary Ellen, Captain McConnell, | 


ready to cast off and put to sea. Then it 


was that the truth dawned on the deluded 


victim. He struggled desperately for his 
liberty, but in vain. His companions, stout 
fellows, seized and pinioned him with rapid- 
ity, and then conveyed him bodily aboard the 
schooner, which was soon under way for 
Havana. 

Little did the Spanish officials dream, 
whilst concocting and carrying out the plot, 
that the poor Cuban refugee had powerful 
friends, who would yet make them suffer for 
the outrage committed on American soil. 

The affair was instantly brought to the 
attention of the press, and then there was a 
hue and cry, and the national government 
was called upon to act in the matter. 








Rey’s friends, however, did not rest there. 
Satisfied that Don Carlos de Espana was 
concerned in the plot, they appeared before 
Recorder Genois, and attempted to persuade 
him to cause the former’s arrest ; but in this 
they were unsuccessful, Judge Genois declin- 
ing to entertain so serious a charge, at once 
compromising the honor of a distinguished 
foreigner. Failing in this, on July 24, 1849, 
Don Jose Morante appeared before the 
United States commissioners, and swore out 
an affidavit charging Don Carlos de Espana, 
William Eagle, Henry Marie, and Captain 
James McConnell with abduction. Warrants 
were immediately issued, the accused arrested 
and placed under $5000 bonds to appear for 
examination Friday, July 27. 

Public interest was now aroused to its 
highest pitch. The stroke was a bold one, 
but in such cases promptness was a necessity. 

On the day fixed the accused appeared 
for trial before Judges George Y. Bright and 
M. M. Cohen. Messrs. J. Foulhouze, R. 
Preux, T. W. Collens, and General Walker 
of Nicaragua fame had been retained by 
them as counsel ; while Cyprien Dufour, Esgq., 
assisted by Mr. P. S. Warfield, United States 
District Attorney Logan Hunton, and Parish 
District Attorney M. M. Reynolds, conducted 
the prosecution. As an illustration of the 
interest displayed in the case, the following, 
clipped from one of the papers of the time, is 
presented : — 


“Every preparation for the convenience and 
accommodation ofthe public had been made in 
the little court-room, and tables and seats were 
provided for the reporters of the press. 

“The excitement was intense, and the rooms 
and galleries were crowded to suffocation. Hun- 
dreds were unable to obtain admission; and a 
large crowd assembled opposite, in front of Hew- 
lett’s Exchange, awaiting the result/’ 


The trial lasted fourteen days, the testi- 
mony bearing out the theory of the prosecu- 
tion, that the Spanish officials were the prime 
movers in the plot. 

At the close of the argument a decision 
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was rendered by the court committing the 
accused toa higher tribunal for trial ; and 
this announcement was greeted with loud 
and prolonged cheers by the people both 
within and without the court-room. Don 
Carlos de Espana and his implication in the 
infamous plot became a byword in the 
mouths of all; while the prosecutors be- 
came the legal idols of the people, being 
escorted to their homes by a procession 
of enthusiasts. 

With the decision of the court and the 
publication of the particulars of the trial, 
came a spontaneous demand from all sec- 
tions of the country for national interference, 
the people being moved at the idea of the 
agent of a foreign government using his 
high office for a purpose so base. President 
Taylor headed the demands, and instructions 
were forwarded to General Campbell, the 
United States consul at Havana, ordering 
him to demand the instant release and res- 
toration of Rey, and to further inform the 
captain-general that in the event of a refusal 
force would be used. Spain was loath to 
yield to the demands; but when she awak- 
ened to a proper appreciation of her position, 
Rey was released and returned to New 
Orleans, where his statements verified most 
remarkably the fidelity of the prosecution’s 
searching analysis of the complications of 
the abduction, and the logical accuracy of the 
arguments. 

The experience and observations gained 
in this case induced an attempt at a great 
reformation in the system of criminal juris- 











prudence ; and in the Constitutional Conven- 
tion of 1852 an attempt was made to have the 
grand-jury system abolished. The Spanish 
consul had sufficient influence in the Fed- 
eral grand jury to prevent an indictment 
being found against him. Hereupon promi- 
nent parties, conceiving the action of the 
grand inquest to have been to prevent the 
administration of justice, sought to eliminate 
it from the judicial system. The attempt 
failed, only to be again agitated at this late 
date by the press of the country, and to be 
condemned as an institution contrary to the 
principles of American liberty and in con- 
flict with free institutions. Just at this period, 
however, the Territory of Oregon had been 
admitted into full Statehood, and the framers 
of her Constitution, learning wisdom from the 
result of the Rey case, prohibited grand juries 
in that State by a section of the organic law 
which they framed. Singularly enough, too, 
the only charge under the laws existing at 
that time in Louisiana upon which the con- 
sul and his instruments could be prosecuted, 
were assault and battery and false imprison- 
ment, or aiding and abetting those offences, 
because neither the laws of the United 
States nor the laws of the State provided 
for the punishment of kidnapping. In the 
Legislature which met under the Constitu- 
tion of 1852, a bill was introduced supplying 
the remarkable omission. ‘The bill became 


a law, and is the statute under which the 
famous Digby case was prosecuted, and to 
this date remains in force upon the statute- 
books. 
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B Be. bishop was genial and burly, 
Unsurpliced and guiltless of sleeves ; 
His red locks were matted and curly, 
Eyes twinkled from bushiest eaves. 
A spy-glass well battered lay handy, 
With hammer and nails littered up, 
All flanked by a bottle of brandy, 


With never a sign of a cup. 





No matter what task was in order, 
At herald of love’s refugees 
When dust-clouds arose on the border, 
The bishop would tear from his knees 
The apron, and forth from the smithy 
In tattered canonicals strode, 
Beginning a martriage-rite pithy 
With bride and groom still on the road. 





And yet, if the time was not pressing, 
The bishop more leisurely wrought, 
And gave, with episcopal blessing, 
A last benediction that brought 
A grin to each by-standing varlet, 
Unchecked by the bishop’s smug leer. 
The bride’s face would mantle with scarlet, 
The bridegroom not seeming to hear. 


And when the pursuers with clamor 
Drew up at the vestry’s front door, 
The bishop stood grasping his hammer 
With muscles to wield it like Thor, 

And a look that it mattered but little 
If the anvil he smote or a skull, 
Since the latter was always more brittle 
And oftentimes fully as dull. 


YIM 
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The lovers for further flight buckled, 


Or else perchance fell on their knees. 
The bishop said nothing, but chuckled, 
And fondled his bottle and fees. 
All possible troubles that try men 
He drowned in a midnight debauch, — 
The high-priest of virtue and Hymen, 
Whose bellows-flame kindled the torch. 





PIPOWDER COURTS. 


WRITER, in a recent number of the 
New York “ Evening Post,” gives the 
following interesting account of a curious 
old English custom which was transplanted 
in colonial times to the soil of South Caro- 
lina, where it appears to have flourished until 
late in the last century. 

Historians have had frequent occasion to 
remark that, owing to the Cavalier influence 
under which they were settled, instances and 
survivals of the older English customs are 
much more frequently to be met with in 
studying life in the southern colonies of 
North America than in the northern. It 
was but natural for the Cavaliers who settled 
Virginia and South Carolina to strive to per- 
petuate the old institutions from which their 
families had derived their greatness, and 
which at that time were beginning to be 
treated with contempt by the growing 
powers in England. It is remarkable, how- 
ever, when we find them attempting to revive 
ancient social and commercial customs of 
the realm which had by common consent 
passed out of use almost centuries before. 
Such instances are by no means rare; we 
know that the Earl of Shaftesbury and his 
co-proprietors of Carolina seriously at- 
tempted to transplant the entire feudal 
system to the shores of the New World, and 
several other instances of a like, though 
scarcely so radical, nature can be cited. 
Among the most interesting of them are the 
34 





regulations for conducting the internal com- 
merce of the colonies. As late as 1738 the 
same rules and customs regarding the hold- 
ing of public fairs obtained in South Caro- 
lina as had governed such institutions in 
England in the twelfth century, although in 
the- mother-country they had long before 
fallen into disuse. 

In former times in England a public fair 
could only be held by virtue of a special 
grant from the King, or of immemorial 
custom ; and the Carolinians, as far as was 
possible, revived the old usage and, with an 
extravagance of conservatism, clung to it 
almost down to the period of the Revolution. 
Of course, they could not claim the right of 
immemorial custom, and did not have the 
assurance to apply to the King for grants, 
but they fell back on the authority of the 
Colonial Assembly, and required a special 
legislative act for the holding of a public fair 
or market anywhere in the province. In 
1723, soon after the colony was attached to 
the crown, the internal trade had increased 
so greatly that it became necessary to adopt 
some regulations to facilitate commerce 
among the people. Accordingly three 
towns — thriving centres of life at that time, 
but now long since dead and almost for- 
gotten —Childsberry, Dorchester, and Ash- 
ley River Ferry Town, were, by acts of the 
Assembly, constituted market-towns, where 
two annual fairs were to be held, “ together 
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with a Court of Pipowders, and with all the 
liberties and free customs to such fairs ap- 
pertaining, or which ought or may appertain, 
according to the usage and customs of Fairs 
holden in that part of his Majesty’s realm of 
Great Britain called South Britain, or Eng- 
land.” These fairs were to be held four 
days in the spring and four in the autumn ; 
and as the towns were no great distance 
apart, different times were selected so as to 
permit traders to attend all of them. Any 
persons, whether strangers or inhabitants of 
the province, were permitted free attend- 
ance, and they were accorded some very 
remarkable privileges during the fair. One 
special provision was that “ no person during 
thé time of holding and keeping the said 
fairs shall be liable to be taken at the said 
fairs by virtue of any process, except for 
treason, felony, or other capital crime, or 
breach of the peace, but shall be freed and 
discharged of the same if taken and arrested 
at the said fairs, by the justices or judges of 
such courts out of which the process issued.” 
Inv some cases this indulgence was extended 
so as to cover the twenty-four hours preced- 
ing, and the twenty-four succeeding, the 
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fair, thus allowing traders time to reach the | 


market and to return home without being 
disturbed. It is easy to see how this indul- 
gence would make the fairs a resort for 
rogues of every description. 

The fair itself, however, was not nearly so 
interesting an institution as the “ Court of 
Pipowders”” which accompanied it. 
court, which was one of the most ancient in 
the realm, had long since been but a tradi- 
tion in England. As the name is derived 
from the French, it is probable that, as an 
institution, it 
Normans. The early form of the word 

-* Piepoudre”’— indicates the meaning 
‘“‘dusty-footed,” so called, says Sir Edward 


This | 


| arise during 
| 
was brought over by the | 


Coke, because justice was done there as | 


speedily as dust could fall from the foot. 
Barrington, a later commentator, however, 
derives it from “pied puldreaux,” an old 
French term for pedlers, signifying the 








court to which such petty chapmen resorted. 
The Court of Pipowders was a regular court 
of record, of which the manager of the fair 
was the judge. In England, as in South 
Carolina, it was the lowest existing civil 
court. Its jurisdiction extended to all cases 
of commercial injuries committed at the fair 
with which it was connected, and at no other; 
and every cause must be complained of, 
heard, and decided during the holding of the 
fair, as the existence of the court ceased as 
soon as the market was closed. 

Thus, far on in the eighteenth century, 
the old Court of Pipowders, which had been 
almost forgotten in England, was revived in 
South Carolina, and actively invoked by 
petty litigants from every part of the Pro- 
vince. According to the old English 
custom, it was presided over by the man- 
agers of the fair, and they were “ authorized 
and impowered to have and hold a Court of 
Pipowders, together with all the liberty and 
free custom to such appertaining, and that 
they and every one of them may have and 
hold there, at their, and every of their, 
respective courts, from day to day, and 
hour to hour, from time to time, upon all 
occasions, plaints and pleas of a Court of 
Pipowders, together with all summons, 
attachments, arrests, issues, fines, redemp- 
tions, and commodities, and other rights 
whatsoever to the same Court of Pipowders 
appertaining without any impediment, let, 
or hindrance whatsoever.” 

One feature of the old English Pipowder 
Court was omitted, however, that being the 
right of the clerk of the market to sit in 
judgment on criminal causes that might 
the fair. In England this 
custom arose from the Bishop appointing a 
clerk to act as his deputy, and punish those 
who might be detected using false weights 
and measures. From time to time the power 
of the clerk was increased, until his jurisdic- 
tion extended to all petty crimes committed 
at the fair. As there was no bishop in 
South Carolina, of course there was no 


foundation for the existence of this office. 
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As the courts at Westminster could be 
called on to aid the process of any English 


Court of Pipowders, so the power of the | 


provincial courts could be invoked to enforce 
judgments in South Carolina. All fines and 
forfeitures amounting to less than £10 were 
recoverable on a warrant from any justice 
of the peace, and, if more than that amount, 
on a warrant issued from any of his Majesty’s 
courts of record in the province. One half 
of all fines was given to the poor of the 
parish in which the fair was held, and the 
other half to the plaintiff. 

At every fair were appointed toll-gath- 
erers, who assessed certain charges on all 
livestock sold; and the amounts assessed 
give an idea of the relative values of such 
property in the colonies at that time. It 


there should be collected 2s. 6d. on every 
horse, mare, gelding, colt, or cattle; 6d. for 
every hog, sheep, or calf; and 1os. for every 
slave sold. The classification of slaves along 
with horses and cattle strikes us to-day as 
something horrible ; but it was done in a 
very matter-of-fact business way 175 years 
ago. The act reads that after collecting the 
toll the gatherer “shall then cause a note 
to be made of the true number of all horses, 
mares, geldings, colts, or other cattle or 
slaves sold at the said fair.” 
| The last public fair and Court of Pipow- 
ders established in South Carolina was in 
1738 ; and although no later mention of them 
is found in the records, it is reasonable to 
suppose that they continued in force until 
late in the last century. 
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was provided that at the Childsberry Fair ! 
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PRACTICAL TESTS IN EVIDENCE. 


VIII. 


By IrviNG BROWNE. 


N 
I the person in a civil action for corporeal 
injury, the Michigan Court seems alone in 


regard to the voluntary exhibition of | 


holding, as it holds in Carstens v. Haurel- | 


man, that it is not permissible. This was a 
question of the surgical treatment of a 
broken leg of a woman. The trial court 
refused to allow her to show the leg to the 
jury. On appeal this was affirmed, partly 
on the ground that the injury occurred 
several years before. It is difficult to see 
what force there is in that position. If the 
maltreatment was apparent after several 
years, so much the worse for the surgeon. 
But the court more explicitly observed: 
“No inspection after an injury is healed, 
apart from some knowledge of the character 
of the injury and the method of treatment, 
could enable even a medical expert to decide 
upon the merits or demerits of the attending 
surgeon. A jury’s guessing from such an 
inspection would be of no value whatever ; 
and any needless exposure would have been, 
as the court below properly held, improper, 
if not indecent.” I leave the subtle point of 
modesty out of the question, merely saying 
that one would suppose that if the woman 


did not object the court need not be squeam.- | 


ish! But as to the extent of the maltreat- 
ment and its effect upon the amount of 
damages, there can be no doubt that the 
exhibition of the limb was proper. It is the 
commonest thing in the world to allow it, and 
I cannot recall another case that denies it. 
In respect to self-criminating demonstra- 
tion, it was held, in Cooper v. State, 86 Ala. 
610, 11 Am. St. Rep. 84, that the prisoner’s 
refusal to make footprints, under a promise 
of release if the tracks when made did not 
exactly correspond with those of the sus- 
pected party, may not be used against him. 


The court rely on Stokes v. State, 5 Baxt. 
619, 30 Am. Rep. 72, which I have hereto- 
fore commented on; and the court say: “ The 
principle of the decision from which we have 
quoted is that it would have been unlawful 
to force the witness to give (or make) evi- 
dence against himself; and the plan adopted 
and permitted accomplished the same result 
by indirect means. Thus regarded and con- 
sidered, it is difficult to perceive a difference 
in its hurtful bearing between making the 
offer in the court-room before the jury and 
proving by a credible witness that it had 
been unsuccessfully made outside of the 
court-room.” 

In Copp v. Commonwealth, 87 Ky. 35, 
an indictment for assault with a knife, the 
people’s attorney put his hands on the face 
of the prosecuting witness, and said: ‘ Gen- 
tlemen, look at that scar on his face ; is that 
worth only fifty dollars?” This was objected 
to, but not .rebuked by the court, and was 
held error. The ground seems to have been 
that it was a departure from the statutory 
direction of “ the mode and order in which 
testimony may be given to the jury.” 

A decision denying the right of the de- 
fendant to compel the plaintiff to submit to 
a physical examination, which I believe I 
have not cited, is Kern v. Bridwell, 119 Ind. 
220. This was an action of slander in charg- 
ing that the plaintiff was unchaste, and had 
become pregnant and had committed an 
abortion, and the defendant justified. The 
court said: ‘‘We are not cited to any case 
where any court has held such an examina- 
tion to be proper, and we think none can be 
found. One should not publish and circulate 
slanderous charges against a young unmar- 
ried female, as proven in this case, without 
being able to substantiate them, when called 
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upon to do so, without calling upon the court 
to aid in the search for evidence in his behalf 
by ordering and subjecting her to an indeli- 
cate examination of her person, with the 
hope of obtaining such information advanta- 
geous to the defence, and call to his aid the 
power of the court as a means of humiliat- 
ing her still more. When one voluntarily 
asserts a slanderous charge against another, 
and defends it by alleging the truth of his 
assertion, he must be able to substantiate 
the truth of the charge without invading 
the privacy of the person about whom the 
charge is made.” This seems to be a unique 
case. 

The same principle was declared on a pro- 
secution for rape (McGuff v. State, 88 Ala. 
147). The court said: “ Such a practice has 
never prevailed in this State, and if adopted 
as matter of right in all cases of prosecution 
for rape, the temptation to its abuse would 
be so great that it might be perverted into an 
engine of oppression to deter many modest 
and virtuous females from testifying in open 
court against the perpetration of one of the 
most barbarous and detestabie of all crimes.” 
The court distinguish the case from that 
where the party is voluntarily invoking the 
assistance of the court in pursuit of a civil 
right. The court doubt the power to compel 
the examination in question, but hold that at 
all events it is a matter of discretion in the 
trial court, and its refusal was not error. 

In Peoria, D. & E. Ry. Co. v. Rice, Su- 
preme Court of Illinois, 33 N. W. Rep. 951, 
it was held that courts have no power to 
compel a plaintiff who sues for damages for 
personal injuries to submit to.a physical 
examination by medical experts. 

As to the exhibition of the person in 
bastardy proceedings, it was held that a 
child a little more than six months old may 
not be shown to the jury, in a bastardy suit, 
on the question of paternity (Overlock z. 
Hall, 81 Me. 348). And so when the child 
was six weeks old (Clark v. Bradstreet, 80 
Me. 454; 6 Am. St. Rep. 221). The court 
say this, if allowed, “ would be exceedingly 





fanciful, visionary, and dangerous ;” and “the 
weight of authority is against the admission 
in evidence of a mere infant, where race or 
color is not involved.” 

In Crow v, Jordan Ohio Supreme Court, 
32 N. E. Rep. 750, it was held, without any 
reported opinion, that in bastardy proceed- 
ings the child may be exhibited to the jury 
as evidence of the alleged paternity and in 
corroboration of the testimony of the 
prosecutrix. ; 

In Leonard v. So. Pac. Co., 21 Oreg. 555, 
28 Pac. Rep. 887, 15 Lawy. Rep. Ann. 221, 
it was held that a scar upon the outside of 
the bottom flange of a railroad rail was made 
by a wheel on an engine on the rail across 
the track, may be disproved by producing a 
similar wheel, although somewhat smaller 
than that on the engine, and rolling it upon 
a section of a similar railroad rail across 
which was laid another similar section in 
order to show that the wheel could not 
strike the flange as claimed, it being also 
shown that the larger the diameter of the 
wheel the farther it would avoid striking 
such flange. The court cited Eidt v. Cutter, 
127 Mass. 522, an action for injury to a 
house, where it was disputed whether the 
injury was caused by fumes and gases from 
the defendant’s copperas works or by emana- 
tions from a neighboring sewer ; and experts 
were allowed to testify as to experiments 
upon other premises exactly similar except- 
ing the sewer ; also Brooke v. Railroad Co., 
81 Iowa, 504, where witnesses were allowed 
to testify as to experiments in placing their 
feet between rails in order to show how they 
might be caught. The court remarked : — 


“There seems to be some hesitation in receiv- 
ing evidence of experiments or demonstrations ; 
and from the liability to misconception and error, 
there can be no doubt that the experiments or 
demonstrations should be made under similar 
conditions and like circumstances. In all cases 
of this sort very much must necessarily be left to 
the discretion of the trial court ; but when it 


appears that the experiment or demonstration has 
been made 


under conditions similar to those 
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existing in the case in issue, its discretion ought 
not to, be interfered with.” 


In State v. Crow, 107 Mo. 341, 17 S. W. 
Rep. 745, a prosecution for theft of a cow, 
pieces of ears, and a dewlap cut from a cow, 
and a hide sold by defendant, were held ad- 
missible to identify the animal stolen and 
killed, and show that the marks and brands 
had been mutilated. 

It has been held that whether articles are 
too cumbrous for exhibition in court is a 
question for the decision of the trial judge 
(Jackson v. Pool (Tenn.), 19 S. W. Rep. 324). 
And so, although under the Crow case in 
Missouri, a cow’s ears may be exhibited, it 
might be a grave question whether those of 
a donkey would be admissible! 

On a prosecution for maliciously placing 
an obstruction on a railway track, it was held 
proper to exhibit a crowbar, left by the side 
of the track near the place in question, there 
being evidence that it was found under the 
defendant’s house after his arrest (Mitchell 
v. State (Ala.), 10 South. Rep. 518). It is 
hard to see how the production and exhibi- 
tion of the article could be any more conclu- 
sive than oral evidence of the facts. The 
prisoner ought to have put in a plea in bar! 
So it was held in People v. Wright, 89 Mich. 
70, 56 N. W. Rep. 792, that the clothing of 
two persons admitted to have been killed by 
the defendant is admissible on his trial for 
the murder of one of them, to show how 
near the parties were to one another when 
the fatal shots were fired. 

The most effective exhibition of the cloth- 
ing of a murdered person recorded in litera- 
ture was that of Czsar’s toga by Antony, as 
recorded by Shakspeare : -— 


‘“* You all do know this mantle: I remember 
The first time ever Czsar put it on: 
’T was on a summer’s evening, in his tent, 
That day he overcame the Nervii. 
Look ! in this place ran Cassius’ dagger through : 
See what a rent the envious Casca made : 
Through this the well-beloved Brutus stabb’d, 
And as he plucked his curséd steel away, 
Mark how the blood of Cesar followed it. 











; : then burst his mighty heart ; 

And in his mantle muffling up his face, 

Even at the base of Pompey’s statua, 

Which all the while ran blood, great Cesar fell. 
i aA ; ; : 

Kind souls ! what! weep you when you but behold 

Our Cesar’s vesture wounded ?” 


In McGuire v. Joslyn, 31 N. Y. St. Rep. 
990, an action by a tenant against his land- 
lord for an injury sustained on a common 
stairway by reason of defective matting, the 
court refused the plaintiff's request to charge 
that if the defendant could produce the mat- 
ting substantially in the same condition, his 
omission to do so might be considered like 
his omission to produce a witness ; the court 
refused, but charged that the jury might 
give it such weight as they saw fit. Held, 
no error. The court said: “The matting 
was in possession of the defendant, and it 
was admissible as evidence before the jury.” 

As to experiments in the jury-room, it was 
held error for the jury to send the constable 
out of the room, and have him talk in a 
somewhat loud tone, to test the accuracy of 
testimony given on the trial; and so in 
respect to experiments by them to ascertain 
whether the impression made by a man’s 
foot was shorter in running than in walking 
(Jim v. State, 4 Hump. 290). 

In Hays v. Railway Co., 70 Tex. 602, an 
action for running over the plaintiff's foot, it 
was held error to exclude his boot offered to 
show the indentations made thereon. The 
court said : “‘ Physical facts are always admis- 
sible; and when the object itself can be 
brought into court and exhibited, it is more 
satisfactory than a description _of it by wit- 
nesses that have inspected it outside of 
court.” 

In Cash Register Co. v. Blumenthal, 85 
Mich. 464, the cash register, for the price of 
which the suit was brought, was exhibited 
and worked before the jury, and explained 
by a witness. 

In a recent murder case in New Jersey, 
“the defence was that the deceased frac- 
tured his skull by a fall during the alter- 
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cation. To prove that this was probable, 
Dr. Andress was called as an _ expert. 
He had a large package which he fondly 
handled, and while telling his story, un- 
wrapped. 
visited New York, and procured a head taken 
fresh from the body of a man sixty years old. 
Returning to Sparta, he fastened it on an 


He said that on January 9 he | 


apparatus resembling a human body, the , 


whole weighing about ninety pounds. 
was dropped from an angle of forty-five 
degrees, the skull striking a round stone. 
It was fractured worse than that of Morris, 
although he weighed one hundred and eighty 
pounds, 
they forgot to object; and before any one 
knew what was coming, the shrunken and 
ghastly trophy of medical experiment rolled 
on the floor. The effect was electrical. 
Women shrieked, men shrunk backward, 
and the court turned pale. One woman 
fainted, and for a few moments the room 
was filled with uproar, the persons in the 
rear striving to get a view, while those in 
front retreated from the grinning skull. 
When order was restored, the head was 
taken from the court, and on an objection 
the whole evidence was stricken from the 


This | 


The prosecution were so surprised | 





records. The court said that the principle 
involved was unsettled in this State, and 
somewhat resembled the evidence on which 
the McPeek Case was taken to the Supreme 
Court.” 

In comparison with such evidence, ordi- 
nary evidence assumes something of the 
character of hearsay, and the eyes of the 
jurors constitute the best channel of evi- 


dence. It is true that the eye itself may be 
deceived. It is often cheated by avowed 
jugglery. There are some eyes that are not 


good witnesses, as those that are short- or far- 
sighted or color-blind. The same is true of 
the ear, as where it is deceived by ventrilo- 
quism, or when it is insensible to music. 
When Raleigh overlooked the affray from 
the Tower window, he was surprised by the 
discrepancy between the accounts given by 
other spectators ; but what would have been 
the result if only hearsay evidence had been 
accepted? The rule laid down by Shak- 
speare for love-cases, and the non-observance 
of which proved so disastrous in the case of 
Henry Eighth and his “ Flanders mare,” is 
good for law-cases : — 


“ Let every eye negotiate for itself, 
And trust no agent.” 





SOME MISSOURI 
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Ill. 


By Hon. Wittiam A. Woop. 


EVERAL of Missouri’s brainiest law- 
yers, to get rid of the habit brought on 

by the conviviality of the profession, have 
graduated from the “Keeley Institute for 
Inebriates” at Dwight, Ill. One of the 
brightest of them, a few days since, tried a 
case against a pettifogger who, after mis- 
representing the facts to the jury, wound up 
with an unkind allusion to his opponent's 
having taken the “ Keeley cure.” The ad- 
vocate paid no attention to.the personality 





until he had argued his case, when he closed 
by saying, — 

“Gentlemen, it is true I have taken the 
‘Keeley Cure.” I thank God for it, and I 
sincerely hope Dr. Keeley will discover a 
cure for /ying, and that my opponent will 
have the good sense to take it.” 


Among the early lawyers of Missouri were 
Judge James C and Gen. John C ; 
brothers, both excellent lawyers and splendid 
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advocates. General John, when occasion 
required, closed his argument to the jury 
bathed in tears himself, with most of the jury 
and audience weeping too. 


The Green Bag. 


One day he and Judge James were trying | 


a case, James prosecuting and John defend- 
ing. James made his speech, a strong one 
for his side of the case, and ended with tell- 
ing the jury, — 

“Gentlemen, my brother John will next 
address you on the other side of the case; 
and I want to caution you, he will cry and 
try to make youcry. He does it in all his 
cases.” 

General John then spoke to the jury, mak- 
ing one of the very best of his pathetic ap- 
peals, causing jury and audience to forget 
James’s admonition ; and as tears were freely 
flowing, John, with great drops rolling down 
his cheeks, said to the jury, — 

‘My brother Jim told you I would cry; I 
am crying; and, gentlemen of the jury, if 
you had such ad d mean brother as Jim, 
you would cry too.” 

John’s client was acquitted. 








During the early part of Judge B 
first term as circuit judge in North Missouri 
he was one day hearing a case in whicha 
man named Cobb wasa party. Some of the 
witnesses called him “Cobb” and others 
“Cobbs.” The judge asked the client which 
was the correct name. Old Dr. M , who 
was very fat, and always in a state of semi- 











drunkenness, rose up in his seat and said, — | 


“Tt’s C-o-bb, Judge.” 

* All right, Doctor,” said the Judge; “I 
am obliged to you.” 

Another witness gave the name wrong ; 
and the old doctor got up and said, “ Judge, 
it’s C-o-bb.” 

The court replied, “‘ I understand, Doctor ; 
take your seat.” 





— nd 


A deputy started out with the doctor, who, 
when he reached the door of the court-room 
turned and yelled back to the judge, — 

“ It’s a d——d shame to have a fool court 
that can’t spell, and it’s a d——d outrage 
when a friend tries to learn him, to go and 
send him to jail.” 

The court ordered the sheriff to take him 
from the room and release him. 


A Ray County lawyer, noted for getting 
warmed up and “bull-dozing,’ and some- 
times abusing courts, especially justices of 
the peace, was recently trying a case before 
a Kansas City justice. 

The court made a ruling displeasing to the 
attorney, when the latter jumped to his feet 
and began to abuse the justice. The court 
ordered him to stop, telling him, — 

“Mr. B , I allow no attorney to criti- 
cise or talk about this court during a trial.” 

B was nonplussed for a moment only 
and responded, — 

“Well, will your honor allow me to talk 
about our old justice over at Richmond?” 

“Oh, I don’t care what you say about him,” 
answered the court. 

“Well, your honor,” said B , “if our 
old justice were to make such a ruling. as 
your honor has just made, we would tell him 
he was a d———d fool.” 

The court's anger was drowned in amuse- 
ment. 











In the early days of interior Missouri, the 
late Judge E cut cord-wood, cleared up 
his homestead farm, and was employed upon 





| one side of nearly every case that came up, 


being for some years the only lawyer in the 
county. He had no books except an old 
leather-covered Bible and an old volume or 
two of history similarly bound, but had read 


| law a short time in Kentucky in his youth, 


As adrunken man will, the doctor became | 
| pearance, but became before his death a 


offended at this, and shouted at the court, 

“T tell you it’s C-o-bb, Cobb!” 
“Mr. Sheriff,’ said the court, 

this man to jail.” 


“remove 





He was very small and insignificant in ap- 


| splendid lawyer and an honored judge. 


A young attorney from the East settled in 
the little country town, with his library of 
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about half-a-dozen new and handsomely 
bound law-books, and on his first appearance 
in a case he brought most of his library to 
the justice’s office in a fine beautifully flow- 
ered carpet-bag, popular in that day. E 
was engaged against him, and, as usual, had 
not a book. When his adversary carefully 
drew his library from the pretty carpet-bag 
and laid them on the table, E looked 
astonished, but quickly recovered his ready 
resources, and asked the justice to excuse 
him for afew moments. He hurried to his 
homestead half a mile or so away, and put 
his old leather-bound Bible and histories into 
a grain-sack and brought them to court; 
imitating his opponent in laying them before 
him on the table. The evidence was intro- 
duced, and the Eastern man, being for the 
plaintiff, made his opening argument and 
read at length from his text-books. E 
made his characteristic speech in reply, clos- 
ing by reading law from his old Bible just 
the reverse of that read by his opponent, and 
took his seat, putting his Bible on the table. 
His adversary reached over and picked it up, 
and seeing what it was, eagerly addressed 
the justice, — 

“Your honor,” said he, “this man is a 
humbug and pettifogger. Why, sir, this is 
the Bible from which he has pretended to 
read law.” 

The old justice looked indignant, and in- 
terrupting the young attorney, said, — 

“Set down, durn ye; what better law can 
we git than the Bible?” He then decided 
the case in favor of the defendant. 











A case was being tried at Carrollton, Mis- 
souri, some years ago before Judge D 
and a jury, in which the plaintiff, a young 
woman, was suing a city to recover for in- 
juries received by reason of a defective side- 
walk. The plaintiff was testifying in her 
own behalf, and was being subjected to a 
rigid cross-examination by defendant's coun- 
sel, who asked her some questions tending to 
reflect upon her character. 





An Irishman among the spectators had | 


35 





become intensely interested in the trial, and 
had advanced to a position just behind the 
attorney who was cross-examining the lady. 
The Irishman, unable to restrain his indigna- 
tion longer, exclaimed in a loud voice: “ Be 
gob! you’re no gintlemon, sor, to spake to a 
leddy loike that.” 

The court ordered the sheriff to take 
Pat to jail, but sent a deputy after them 
to tell the offender if he would promise to 
stay out of the court-room he would not be 
incarcerated. Pat made the promise, but 
got afew more drinks of the “ cratur,” and 
slipped back into the court-room, getting 
near the attorney again. The attorney asked 
the woman a particularly compromising ques- 
tion as to where she had been the night she 
received the injury. Pat fired up again, and 
came to the rescue with, — 

“Ye dirty spalpeen, the head of yez ought 
to be broke.” ; 

The court quickly ordered him to jail ; and 
as he was struggling down the aisle in the 
grip of two deputies, he defiantly shouted, 
‘“ Be jabers, I’m willin’ to go to jail in defince 
of any dacent gurrl in Carroll County.” 

The court kept him locked up until the 
trial was over. 


Congressman “ Dick” Norton, of Missouri, 
who, though never encroaching upon the 
peculiar field of Congressman John Allen, of 
Mississippi, often tells a good story in an 
admirable manner, recently related to us the 
following: In the early times of Lincoln 
County, Missouri, and in fact all over the 
State almost any one could get admitted to 
the bar. Under this régime old Uncle “ Joe 
C h” was licensed and did some practice 
at Troy, the county town which was famed 
for its brilliant orators, learned and pro- 
found lawyers. “ Joe” defended a neighbor 
who had committed some offence, had un- 
dertaken to flee from justice, but had been 
caught by a sort of mob whose threats ex- 
torted a confession of guilt from him. “Joe” 





| was uneducated and eccentric, but he was 


| 


cértainly inspired with an intuition of what 
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the laa ought to be, for he took the position 
that this involuntary confession ought not to 
be admitted in evidence. 

The court overruled his objectéon, and the 
case was tried, the only evidence of guilt 
elicited being the defendant’s alleged flight 
and the forced confession. Old “ Joe” re- 
fused to give up his position ; and the follow- 
ing is a sample from his argument : — 

“Gentelum of the Jewry you must ‘quit 
this here man; that ther’ cornfession ain’t 
no proof; they runned him, an’ they kotched 
him, an’ he was skeered an’ afeered, an’ he 
revulged on hisself.” 

The defendant was acquitted. 


Judge Kellen was for many years Police 
Judge of St. Louis. An old Irishwoman 
named QO’ was often before him in con- 
sequence of her too great fondness for “a 
drap of the cratur.” 

One Monday morning she was called up, 
and the clerk read the charge : — 

“Mary O’ , found drunk in the street.” 

“What plea do you want to enter, Mary?” 
said the Judge. 

“Well, yer honer,” said Mary, “I’ll not 
be pl’adin’ at all to that charge, it’s too gin- 
eral; it don’t say what strate.” 








The court had the charge amended after | 


inquiring of the policeman who made the 
arrest what street he had found Mary on, 
and good-humoredly let her off with a small 
fine as a compliment to her knowledge of 
pleading, acquired by her long experience 
in his court. 


Two prominent St. Louis lawyers, one of 
them a grandson of a former Justice of the 
United States Supreme Court, from Vir- 
ginia, were recently trying a case before a 
justice of the peace. During the trial a 


question was raised, and the attorney for the 
defendant declared the law, as he under- 
stood it. 









‘There is no such law,” asserted the scion 
of the old Virginia family. 

“Well, but there is, and it was so laid 
down by the Supreme Court of the United 
States in Smith v. Jones,” said he for the 
defendant. 

“If there ever was such a decision, the 
man who made it was an ass,” said his 
opponent. 

“TI cannot help that,” said the other; “I 
can produce the report of the decision.” 

The court took a recess for half an hour 
for them to go to the law library and look 
the matter up. At the end of the time they 
came into court, and the justice resumed his 
seat, when Colonel , the Virginian, arose 
and delivered the following remarks : — 

“ Your honor, I wish to retract my remarks 
concerning that question of law. There is 
such a decision of the United States Supreme 
Court, and the opinion was written by my 
grandfather. Iam satisfied that the decision 
is a sound one.” 





An old-time Missouri judge was in the 
habit of dissipating a little while on the cir- 
cuit. On one occasion he spent the evening 
with an old constituent, and they imbibed 
several ‘‘drams” of native rye, and were cor- 
respondingly familiar and convivial. The 
judge came up sober the following morning, 
and opened court at the usual hour. His 
old friend, however, was not so fortunate, 
and came into court, which was in session, 
very much intoxicated, and exclaimed from 
near the door, — 

‘Mornin’, Jedge, I’m a hoss.” 

The judge pretended not to hear him, 
when he again called out, much louder, — 

“Say, Jedge, I’m a hoss; donch’er hear ?” 

The judge could not disregard this, and 
responded, — 

“Mr. Sheriff, take charge of that ‘hoss,’ 
and lock him up in a stable.” 

The old fellow was marched off to jail, to 
become a soberer if not a wiser man. 
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THE SUPREME COURT OF TENNESSEE. 


IV. 


UNDER THE CONSTITUTION OF 1870. 


By ALBERT D. Marks. 


SE neat J. FREEMAN was born July | 


19, 1827, in Gibson County, Tenn. 
He was of English descent. He was not a 
college-bred man, but he received a good 
academic education. He took up the study 
of law at Trenton, the county-seat of his 
native county, and was licensed to practise 
shortly after he became of age. He remained 
at Trenton until the breaking out of the war, 
when he enlisted in the Twenty-second Ten- 
nessee Regiment. He was elected its colonel. 
He was severely wounded at the battle of 
Shiloh. After recovering from his wound, he 
was attached to the command of General For- 
rest, and served under him for the remainder 
of the war. After the surrender he removed 
to Brownsville, where the Supreme Court 
then sat for the western division of the 
State. He took high rank as a lawyer, and 
appeared as counsel in many cases of impor- 
tance in that tribunal. When he offered as 
a candidate for Supreme Judge in 1870, he 
was readily elected. He was re-elected in 
1878, after a close contest. He was defeated 
for re-election in 1886. He shortly after- 
ward became Dean of the Law Department 
of the University of Tennessee at Knox- 
ville. His health failing, he sought much- 
needed rest at the home of his son in Dallas, 
Texas. He died there Sept. 16, 1891. 
Judge Freeman had given especial atten- 
tion to the subject of pleadings, both at law 
and in equity; and no judge ever sat on the 
bench in Tennessee who was more thoroughly 
versed in the difficult art of accurate plead- 
ing. He was a diligent student of constitu- 
tions. He took a leading part in the decision 
of the questions growing out of the new 
sections of the Constitution of 1870. He 





was for a strict construction of its provisions, 
and exercised great influence in carrying the 
court with him to a considerable extent. 
His extreme ideas, though, were not fully 
adopted ; but he never failed to dissent when 
a position was taken not in accord with his 
views. This unbending quality caused him 
to frequently dissent. His dissenting opin- 
ions were among the best he delivered. He 
never appeared to such advantage as when 
attacking what he thought an error of his 
associates. In order to keep the error from 
becoming too firmly fixed, he seemed to 
deem it his duty to oppose it with all the 
force of his ability. It appeared to him that 
a fallacy of a judge should be more thor- 
oughly refuted than that of a lawyer, and so 
he put a great deal of care and labor on the 
preparation of his dissents ; and it must be 
said that he frequently made the right seem 
to be with him instead of with the majority. 

In addition to his arduous labors as judge, 
Judge Freeman did a marvellous amount of 
general reading. He had early conceived a 
passion for books ; and reading remained his 
pastime, and as he sometimes said, “his 
dissipation.” 

William Frierson Cooper was born in 
Franklin, Tenn., March 11, 1820. His 
ancestors on both sides were Scotch-Irish, 
being of a colony that emigrated in the early 
part of the century from South Carolina, 
and settled in Maury and Williamson Coun- 
ties. His father was a man of wealth. The 
son entered Yale College, graduating in the 
class of 1838, when but little past the age of 
eighteen. Among his many distinguished 
classmates was Gen. Francis P. Blair. 
After his graduation he determined on the 
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practice of medicine as his profession, and 
began its study, reading for two years and 
taking a course of lectures at the University 
of Pennsylvania. Finding the bent of his 
inclination away from that vocation, he’ took 
up the study of law under his kinsman, 
Chancellor S. D. Frierson. He was admitted 
to the bar in 1841, at the age of twenty-one. 
He practised at Columbia for four years, then 
removing to Nash- 
ville, where he con- 
tinued to reside until 
within the last year. 
He entered at once 
into a large practice, 
from which he has ac- 
cumulated his fortune. 
In 1852 he and Re- 
turn J. Meigs were 
appointed as commis- 
sioners to codify the 
laws of the State, their 
report being enacted 
as the Code of Tennes- 
see in 1858. He was 
an unsuccessful candi- 
date for Attorney-Gen- 
eral in 1854, being 
defeated by John L. 
T. Sneed. In 1861 
he was elected one of 
the Judges of the Su- 
preme Court, to suc- 
ceed Judge Caruthers. 
He was sworn in 
the early part of December; but the court 
transacted no business because of the near 
approach of the Federal forces. Judge 
Cooper was a Confederate sympathizer, but 
was a non-combatant. He went to Europe, 
and was in England during the war, spend- 
ing a large part of his time about the 
courts of London, and in the study of equity 
jurisprudence. At the close of the war 
Governor Brownlow forbade him to resume 
his office, though his term had not expired. 
He returned to the practice of law in part- 
nership with Judge Robert L. Caruthers, 
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their practice being very lucrative. In 1872 
he was appointed by Governor Brown as 
Chancellor at Nashville, being shortly after. 
ward elected by the people for the full term. 
He served until 1878, when he was elected 
Supreme Judge. Chancellor Cooper found 
the docket of his court seemingly hopelessly 
crowded. The years following the war were 
fruitful of litigation, and it was apparently 
beyond the capacity 
of any one man to 
clear the docket. He 
adopted new rules of 
procedure that expe- 
dited the despatch of 
business, and by a sea- 
son of labor almost 
unparalleled, he dis- 
posed of the accumu- 
lated cases. Not only 
did he dispose of this 
mass of business, but 
he delivered elaborate 
written opinions in 
most of the cases. He 
published these opin- 
ions, covering his ser- 
vice of Chancellor for 
six years, in three vol- 
umes known as “ Ten- 
nessee Chancery Re- 
ports.” These three 
volumes are richer re- 
positories of learning 
than are any other 
law reports. They were from a judge 
whose decree was not final; but so forti- 
fied were they by argument and citation of 
authority, that they are cited with as much 
confidence as the opinion of a court of last 
resort would be. In these opinions are 
to be found evidences of the diligence with 
which he studied the English reports dur- 
ing his stay in London. He was essen- 
tially a student, and having never married, 
his life has been one devoted to study, with 
absolutely no distractions. But the press of 
his professional duties prevented him from 
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devoting himself wholly to the study of the 
law as an abstract science until this period 
of enforced leisure. Those years were of 
incalculable benefit to him in fitting him for 
the great judicial work that lay before him ; 
and his candid friends must say that Judge 
Cooper will be known to posterity as Chan- 
cellor rather than as Supreme Judge. As 
Chancellor, he was not trammelled by the 
views of associates. 
He could write opin- 
ions in only such cases 
as he chose. The 
questions before him, 
sitting in the chief 
commercial city of the 
State, were more di- 
verse and more inter- 
esting than the cases 
allotted him as Su- | 
preme Judge. And 
this result was as well 
contributed to largely 
by the fact that while 
as Chancellor at home, 
he had his magnifi- 
cent library, access to 
which was made easy 
by his methodical sys- 
tem of indexing and 
collating, and as Su- 
preme Judge, he was 
moved from town to 
town, and left de- 
pendent on_ such 
books as he was able to carry with him. 
In him Tennessee can claim the greatest 
expounder of equity doctrines of modern 
times. As a judge, he loved to search out 
precedent and to strengthen his conclusions 
by an array of authorities that could not be 
met or overthrown. He had well-defined 
trends of thought, and he applied the prin- 
ciples he believed to be the law regardless of 
the harshness of the rule in a particular case. 
In addition to the mass of decisions that 
he has left both as Chancellor and Supreme 
Judge, the State and profession have been 
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vastly benefited by the other results of his 
unremitting toil. Aside from the well-nigh 
perfect code he assisted in compiling, he 
prepared and published a new edition of 
Tennessee Reports, covering the period from 
the organization of the State to 1860. This 
work was rendered necessary by the scarcity 
of the earlier reports; but Judge Cooper 
availed himself of the opportunity to thor- 
oughly re-edit the re- 
ports, and by anno- 
tations and _ cross- 
references to much 
increase their value 
to the practitioner. 
He also edited an 
edition of Daniells’s 
Chancery Practice. 

He was defeated for 
a re-election as Su- 
preme Judge in 1886 
by a narrow margin, 
though not an active 
candidate. It was the 
hope of the profession 
that his retirement to 
private life would 
mean that a_ great 
book on some branch 
of equity law would 
come from his pen, 
and many flattering 
offers have been made 
him by the leading 
law-publishers ; but 
these he has put off, as he says, until he 
should be thoroughly rested. But after a 
life of labor, uninterrupted for forty-five 
years, he has found rest so grateful that six 
years have gone by and he is not yet rested. 
Some months ago he removed from Nashville, 
and is now making the city of New York his 
home. 

Waller C. Caldwell was born in Obion 
County, Tenn., May 14, 1849. He was but 
three years old when his father died. By 
his own labor, after he became old enough, 
Judge Caldwell supported his widowed 
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mother and educated himself. After receiv- 
ing a common-school education, he entered 
the academical department of Cumberland 


University, and took his degree in 1871. He | 
graduated from the law department in 1872. | 


While learning the lesson of law from Chan- 
cellor Green, he conned the iesson of love 
from the daughter. 
Chancellor Green, and 
grand - daughter of 
Judge Nathan Green. 
Judge Caldwell prac- 
tised at Trenton, Tenn., 
until 1883, when he 
was appointed a mem- 
ber of the Commission 
of Referees for the 
middle division of the 
State. He continued 
to serve until May, 
1886, when the busi- 
ness before it was dis- 
posed of. He _ be- 
came a candidate for 
Supreme Judge, and 
was nominated on the 
first ballot by the con- 
vention, receiving on 
the call of the roll a 
larger vote than was 
cast for any other can- 
didate. 

He has served most 
acceptably as a judge, 
and has taken high rank. He has an im- 
mense capacity for labor, and is the master 
of details, being gifted with an unusually 
good memory. He can handle a compli- 
cated record better than any man on the 
bench. His opinions are always carefully 
prepared, and are never handed down until 
perfectly finished in every part. Judge 
Caldwell has the unusual faculty of exact 
statement. 


WALLER C. CALDWELL. 


He was married on Oct. | 
22, 1874, to Miss Ella Green, daughter of | education in the schools of White County, 





The doctrines meant to be | 


enunciated are accurately given, and the | 


position taken shown; and his opinions do 
not have to be continually limited and ex- 


plained. There are two,classes of questions 
in which he is particularly proficient, the law 
of common carriers and that of taxation ; and 
many of his best opinions bear on these. 
David L. Snodgrass was born at Sparta, 
Tenn., April 4, 1851. He was the son of 
Thomas Snodgrass, a lawyer practising at 
that bar. Having received an academic 


he completed his edu- 
cation at the Univer- 
sity of Tennessee at 
Knoxville. He read 
law under the tuition 
of his father, and was 
admitted to the bar in 
October, 1872. He 
practised his profes- 
sion at Sparta for ten 
years, appearing in the 
various courts of that 
circuit. He was the 
member from White 
and Putnam Counties 
of the Lower House of 
the General Assembly 
of 1879. He was as- 
signed to the three 
most important com- 
mittees of that body, 
and became one of the 
leaders of his faction 
during that exciting 
session. The final 
trouble over the settle- 
ment of the State debt was then beginning. 
That Legislature passed an act for funding the 
debt at 50-4, and submitted it to the people 
for ratification. The proposition was rejected 
at the election, and this caused the trouble 
to commence anew. Judge Snodgrass was 
a delegate to the Democratic convention in 
1880. That convention having adopted a 
platform on the debt question which the 
“Low Tax” delegates did not think in 
accord with the views of a majority of the 
party, the ‘“‘ Low Tax” delegates, headed by 
Judge Snodgrass, bolted the convention and 
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nominated a complete State ticket. Judge 


Snodgrass took an active part in the heated | 


canvass following, making a reputation as an 
effective stump-speaker. In 1882 he took 


a prominent part in the negotiations that led | 


to the reconciliation of the two wings of the 
party, and the adoption of a platform propos- 
ing a settlement of the State debt satisfac- 
factory alike to the people and to the 
bond-holders — which 
was finally. effected. 
During that year he 
removed to Chatta- 
nooga, where he has 
since resided. In 1883 
he was made a mem- 
ber of the Commission 
of Referees for West 
Tennessee. By the 
choice of the other two 
members of the Com- 
‘mission, he presided 
over its sessions. His 
two years’ service on 
that tribunal brought 
to him such repucation 
as a judge that when 
he offered himself as a 
candidate for Supreme 


cured the vote of his 
own county, Hamil- 
ton, over Judge Cooke, 
also a candidate from 
that county; and he 
was nominated on the second ballot after a 
close contest. The almost solid support 
given him by the lawyers of West Tennessee 
did much to turn the scale in his favor. 
When Judge Snodgrass entered on the 
discharge of his duties as Supreme Judge, 
he was barely five months past the con- 
stitutional age (thirty-five), being the only 
man who has ever reached the bench at that 
age, with the exception of Judge Turley. 
There had been bitter opposition to his 
nomination because of the active part he 
had taken in the late acrimonious political 
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contests. The delegates from upper East 
Tennessee had contended that he had been 
a resident of the division too short a time to 
entitle him to be put on the ticket as the 
only judge from East Tennessee, and fought 
his nomination vigorously. For these rea- 
sons there was some dissatisfaction with his 
nomination. But the first term at which he 
served dissipated entirely this dissatisfaction, 
and made some of his 
stoutest opponents his 
warmest friends and 
admirers. 

The constitution of 
Judge Snodgrass is 
such that it fits him for 
an unlimited amount 
of work. He isa man 
of unusual quickness 
of apprehension, his 
mind acting with a 
rapidity that is almost 
lightning-like. This 
capacity for work, 
united with quickness 
of apprehension, espe- 
cially qualified him to 
take part in the clean- 
ing up of the crowded 
docket of the court. 
These qualities, added 
toaretentive memory, 
make him most valu- 
able in consultation, 
where his influence is 
most decided. His written opinions are 
ordinarily not elaborate, but they evince the 
thorough grasp that his mind has of the 
case. He is peculiarly felicitous in phrasing 
them, and they are fine examples of the best 
judicial writing. His vigorous mentality 
leads him to often dissent from the opinion 
of the majority. He is particularly a per- 
sistent opponent of those doctrines that 
confer special privileges or rights on fa- 
vored classes. One of his best opinions is 
that of Case v. Joyce, 89 Tenn. 337, denying 
the right of homestead in land held in com- 
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mon; an opinion prepared as a dissenting 
opinion, but which won over one of the 


majority, and was made the opinion of the | 


court. He attacks vigorously the doctrine 
that a creditor is to be treated as a hos- 
tile enemy who is robbing his unfortunate 
debtor. The writer is replying to the posi- 
tion taken in Freeman on Co-tenancy, where 
the author uses the illustration that a tenant 
in common may law- 


fully occupy the whole 
land, building his 
house upon it, and 


planting shrubs and 
flowers about it. Says 
Judge Snodgrass in 
his opinion : — 

“A man who yields 
up his homestead to pay 
his honest debts plants a 
flower in his rented lawn 
that will bloom while he 
lives as a token of honor, 
and shed a fragrance 
above his grave when he 
is gone that will endure 
forever. It will be a 
treasure to his children 
and his children’s chil- 
dren; when the shrubs 
he might have planted in 
a co-tenancy which he 
was able to keep only by 
allowing his debts to re- 
main unpaid, would have 
decayed by lapse of time, 
and been blown away in the revilings of those he 
defeated or defrauded of justice by refusing to 
render to them their own.” 


William C. Folkes was born at Lynch- 
burg, Va., June 8, 1845. He was of English 
descent. When he was only sixteen years 
old, and yet a school-boy, the Civil War 
broke out. He at once enlisted in Moor- 
man’s Battery, enrolled at Lynchburg, and 
took part in the first battle of Manassas. 
He was severely wounded in that engage- 
After his recovery, he rejoined the 


ment. 


| 
| 
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army. He lost a leg in the bloody charge 
at Malvern Hill. Notwithstanding he was 
thus disabled, he continued in active service 
until the close of the war. The war ended, 
he again took up his collegiate studies at 
Chapel Hill, N. C., graduating in a short 
while. He thereupon entered the law de- 
partment of the University of Virginia, taking 
his degree in 1866. _ He determined to seek 
a newer community 
as a location, and he 
emigrated to Mem- 
phis, Tenn. The bar 
of that city had drawn 
to it the best of the 
talent of Tennessee, 
Mississippi, and Ar- 
kansas, and was un- 
doubtedly the ablest 
in the South. The 
young Virginian took 
good rank, and soon 
commanded a large 
practice. He married 
Mary, the daughter 
of Judge Archibald 
Wright, and became a 
member of the firm 
of Wright & Folkes. 
He continued in full 
practice down to the 
year 1886. The Mem- 
phis Bar then pre- 
sented his name as a 
candidate for Supreme 
Judge. He was a man of fine appearance 
and great courtliness of manner ; and a per- 
sonal canvass of the State, added to the very 
earnest support of the Memphis Bar, resulted 
in his securing more than two thirds of the 
whole vote of the nominating convention on 
the first ballot, over several most worthy and 
popular opponents. 

None of his colleagues set themselves to 
the heavy task before them with greater 
energy than he. His loss of a leg made his 
habits of life sedentary in a large measure, 
and work literally became both his exercise 
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and recreation. There is now no living evi- 
dence of the greater part of the work he and 
his colleagues did. Nothing now shows it 
except the hundreds of decrees entered at 
each term. But outside of the examination 
of cases to be decided orally, he put a great 
deal of patient study on the writing of his 
opinions in cases where the court directed 
opinions should be written; and each of 
them is a finished lite- 
rary production. The 
strain of this work 
proved too much for 
him ; it exhausted his 
vitality. He yielded 
to what was seemingly 
a trifling illness, and 
died rather suddenly 
at Memphis, May 17, 
1890. There has rare- 
ly occurred the death 
of any public man in 
Tennessee whose tak- 
ing-off was the occa- 
sion of the expression 
of so much sorrow 
throughout the State. 

The opinions of 
Judge Folkes have 
stood well the test of 
time. It so happened 
that it fell to his lot to 
deliver many opinions 
on the law of corpora- 
tions and of commer- 
cial paper, —'two branches of the law that 
are among the most important, and in which 
the fiercest legal battles are fought. Judge 
Folkes never touched one of these questions 
but that he illuminated it ; and as the years 
have passed by, and lawyers have had full 
opportunity to examine his judicial utter- 
ances closely, the greater respect his opin- 
ions have commanded. They are smoothly 
expressed in the best of English; following 
established precedents where there is no 
conflict of authority, but seeking only the 
better logic and sounder reason where the 
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adjudicated cases were at variance. In the 
stating of the conflict, the opposing authori- 
ties were fully enumerated; but mere num- 
bers of cases availed nothing in balancing his 
mind. It is safe to say that the years to 
come will only add to the high regard in 
which the opinions of Judge Folkes are now 
held. 

John Summerfield Wilkes was born in 
Maury County, Tenn., 
March 2, 1841. His 
parents were of Eng- 
lish extraction, who 
had removed to Ten- 
nessee from Virginia 
about 1810. He was 
educated at Pleasant 
Grove Academy, in his 
native county, an in- 
stitution chartered and 
founded by his father 
and then famous as a 
training- school for 
boys. He afterward 
entered the Wesleyan 
University at Flor- 
ence, Ala. While a 
student at that uni- 
versity, May 16, 1861, 
he enlisted as a pri- 
vate in the Third Ten- 
nessee Regiment. He 
was captured at Fort 
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Donelson, and was 
in prison for some 

months 1t Camp Douglass. On his ex- 


change he was made a captain in his old 
regiment, which was then re-organized. He 
was afterward made purchasing commis- 
sary for Mississippi and Tennessee ; and 
though it was out of the line of his duty, he 
continued to take part in all the engage- 
ments that took place. On his return from 
the waz, he began to read law under John 
C. Brown at Pulaski, and was licensed in 
January, 1866. He began the practice at 
Pulaski in partnership with A. J. Abernathy. 
In 1871 he was appointed Adjutant-Gen- 
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eral of the State by Gov. John C. Brown; 
and he continued to hold that office until 
January, 1875. While in that office he re-ar- 
ranged the State archives, which were in great 
confusion because of their removal during 
the war, and devised a method of regis- 
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ville, Tenn., July 4, 1850. He is of Scotch- 
Irish descent. His family is among the 


| oldest in Davidson County. Judge McAlister 


was graduated from Bethany College in 1869 


| He then took the law course in the University 
| of Nashville, and began to practise at Nash- 


tration of the State bonds by which the | 


complete history of a bond could be shown 
ata glance. He had charge of the delicate 
and important task of 
funding the whole 
State debt under the 
Act of 1873. On the 
expiration of the term 
of Governor Brown, 
he and Judge Wilkes 
resumed the practice 
of law at Pulaski as 
partners, though Gov- 
ernor Brown soon re- 
‘moved to St. Louis. 
In 1885 ex-Governor 
Brown was made re- 
ceiver of the Texas 
Pacific Railroad; and 
he appointed Judge 
Wilkes, whose admin- 
istrative abilities were 
so well known to him, 
as treasurer. On the 
re-organization of the 
company two years 
later, Judge Wilkes 
was tendered thesame 
position, but declined 
it. He returned to his practice at Pulaski. 
He continued with a lucrative practice, down 
to Jan. 16, 1893, when he was appointed by 
Governor Turney to the vacancy on the 
Supreme Bench caused by his acceptance of 
the office of Governor. 

Judge Wilkes has been entirely devoted to 
his profession, and has never sought office. 
He has been the leader of the bar in his 
section of the State. He possesses all the 
qualities that foreshadow a career of great 
usefulness and distinction on the bench. 

William K. McAlister was born in Nash- 
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ville. In 1874, when twenty-four years old, 
he was elected city attorney, and held this 
office until 1883. In 1886 he became a can- 
didate for judge of the 
Seventh Circuit, and 
was nominated on the 
first ballot. He was 
elected by a large 
majority. During his 
SIX years’ service on 
the Circuit Bench, he 
won for himself the 
name of the best mzsz 
prius judge the State 
has ever had. On the 
resignation of Chief- 
Justice Lurton, on 
April 1, °93, Governor 
Turney appointed 
Judge McAlister to 
the vacant place on 
the bench. 

His term as Su- 
preme Judge is just 
beginning, but his 
former judicial work 
shows what his career 
on the Supreme Bench 
will be. He is a born 
judge, and a man of extraordinarily quick 
apprehension. No lawyer ever made an 
argument before him that he did not feel 
that what he said was being fully understood. 
He was well educated, and is thoroughly 
cultured in every way. He is a man of 
dignified presence, and his very appearance 
inspires respect. He has high notions of 
judicial propriety. He is absolutely free 
from any extraneous considerations in his 
judgments. He has never been swerved 
the breadth of a hair in his decisions by 
friendship, or by the popularity or un- 


MCALISTER. 





YiiM 





The Supreme Court of Tennessee. 


283 





popularity, the wealth or the poverty, of a | 
| respectively, forty-two, forty-one, thirty-seven, 
| and thirty-five. 

Any history of the Supreme Court of | 
| clean up the docket. 


litigant. 


Tennessee would be incomplete without 
reference to the results achieved by the 
judges who have sat on the bench since 
1886. The amount of work they have done 
and are doing has been approached by no 
court of last resort in the United States. 
The four years’ interruption of the court 
by the war caused a large accumulation of 
business. The numberless suits growing 
out of the war, and the changed conditions 
it brought about, continued to swell the 
accumulation. The three judges sitting in 
reconstruction times worked faithfully and 
conscientiously, but they were not able to 
keep down even the current business. In 
1870 six judges were chosen, and they sat 
in two sections; but they proved unequal 
to the task. Other expedients were resorted 
to. Arbitration courts, composed of men of 
unusual ability, were appointed. In 1883 
Commissions of Referees in the three grand 
divisions were provided for; but still it re- 
quired sometimes three and four years to 
have an appeal heard. The condition became 
intolerable to the lawyers of the State. As 
the general election of 1886 approached, the 
dissatisfaction increased. The cry of “a 
clean sweep” rose. Four of the five 
judges were candidates for re-election. 
Three of the four were beaten. Judge 
Turney alone was re-elected. Judges Cooper, 
Freeman, and Cooke were all defeated. Along 
with them, every candidate past forty-five 
years of age, except Judge Turney, was 





defeated. His four colleagues were aged, 


They were elected under the pledge to 
They set about their 
work intelligently. They adopted a strict 
set of rules regarding assignments of errors 
and briefs. They were fortunate in having 
Chief-Justice Turney as a presiding officer. 
They increased the time of hearing cases 
to five and one-half hours a day. Then, 
aided by a perfect harmony between the 
judges, the individual members of the court 
began months and years of sustained work 
such as but few men have been subjected to. 
No man or set of men ever toiled more faith- 
fully than did these judges. They disposed 
of eighteen hundred and twenty-two cases 
during their first year, and cleared the arrears 
of the docket in East and West Tennessee. 
Another term was required to bring up the 
docket in Middle Tennessee; but at the 
December Term, 1887, every case then on 
the docket for that division was disposed of. 
During that year a total of fourteen hundred 
and seventeen cases was tried. The court 
continues to dispose of twelve hundred cases 
annually, —thrice the average of the Su- 
preme Courts of other States. 

Only the self-sacrifice of these men, who 
have borne cheerfully this great burden, has 
made good the constitutional guaranty found 
in the Bill of Rights: — 


‘That all courts shall be open, and every man, 
for an injury done him in his lands, goods, person, 
or reputation, shall have remedy by due course 
of law, and right and justice administered without 
sale, denial, or delay.” 


OS 
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LONDON LEGAL LETTER. 


LONDON, May 10, 1893. 
WE lawyers have had a holiday to-day. The 
occasion of this welcome remission from 
forensic toil was the opening of the Imperial 
Institute by the Queen, amidst every circumstance 
of pageantry and popular interest. It is seldom 
that London life is enlivened nowadays with a 
really grand State function, and so the opening of 
the Institute with every royal ceremony was sin- 
cerely welcomed by the metropolitan community 
to whom such festivities are ever welcome. When 
the project of an Imperial Institute was originally 
started in the Jubilee year of 1887, it encountered 
a good deal of adverse criticism, and candid 
friends are even yet enquiring the purpose of its 
establishment. One of our best evening news- 
papers asserts that the robust faith of the Agents- 
General for the Colonies and of some of the most 
practical authorities upon India outweighs all the 
influences of “ philosophic doubt,” and that the 
Institute will be useful along four distinct main 
lines: (1) The “ Commercial Museum” line ; 
(2) The “Information Bureau” line; (3) The 
** Social” line; and (4) The “ Popular Educative ” 
line. On the whole, you may take it that there is 
now a general consensus of public opinion in 
favor of the Institute, and its future utility in 
many directions is not seriously disputed. At the 
ceremony of to-day the judges in their robes were 
of course officially present, and as a preliminary 
to their participation in the public festivities, they 
and their wives were entertained to breakfast at 
Sussex Square by the Lord Chief-Justice and 
Lady Coleridge. Among the Royal Honors be- 
stowed to mark the occasion has been the 
appointment of the Lord Chancellor Lord Her- 
schell, who is Chairman of the Council of the 
Institute, to be an Extra Knight Grand Cross of 
the Order of the Bath. 
There were great doings at the Middle Temple 
on Grand Night this term. The Prince of Wales, 





who is a bencher, came to dine ; and accordingly a 
great many more barristers and students coveted 
seats in the Hall than could be accommodated. 
Places were assigned in accordance with priority 
of application. The event of the evening was the 
speech of His Royal Highness, who gracefully 
alluded to his son’s betrothal, which he stated 
amidst immense applause was the explanation of 
his absence that night, for the Duke of York had 
been expected to accompany his father. At some 
of the Inns of Court after-dinner speeches are not 
allowed, such frivolities being deemed inconsistent 
with the sober character of the surroundings. 
Speeches or no speeches, however, Grand Night 
is always a very merry occasion, the flowing bowl 
being much in evidence ; and I need hardly say that 
Middle Temple Grand Night this term was even 
merrier than usual. There are very few teetotalers 
at the bar ; a few there may be, but they avoid the 
vinous delights of a bar-mess ; although an abstainer 
is always cordially welcomed at the table, as his 
abstinence increases the potential potations of his 
messmates. 

We have had one of the most wonderful spells 
of fine weather in town experienced for many 
years ; the result has been to prolong the spring 
visitation which country friends make at this sea- 
son. The Scotch Courts have a long holiday in 
spring ; and few are the judges and advocates of 
the North who have not been seen airing them- 
selves in the parks, theatres, and other fashionable 
resorts during the past month. 

The Nestor of the County Court Bench, Judge 
Bailey, has just died at the advanced age of ninety ; 
he has presided in the Westminster County Court 
since 1849 ; and although latterly he suffered from 
deafness, he has always sustained a high reputation 
for ability and fairness. ‘The Westminster County 
Court is the best county court appointment in 
England. 


* * 
* 








YIIM 











. . Current Topies, . . 











Notes of Cases, ete. 





BY IRVING 


BROWNE. 








CURRENT TOPICS. 
THE ELMIRA REFORMATORY. — The Seventeenth 


interest to those who are engaged in trying to find 
some rational and effectual way of dealing with young 
criminals. It is too late to sneer at the work here 
attempted ; it has justified itself by its good results. 
It is better to begin reformatory efforts with the 
young at such schools than with the hardened in 
the State prisons. It is better yet to begin in the 
free Kindergarten schools, which in several of the 
larger cities have obtained such encouraging results. 
It may be that in this last institution is to be found 
the solution of dealing with the so-called criminal 
classes. It is easier to tame the cub than the grown 
beast. The present volume is printed by the inmates 
of the school, and is a very creditable piece of work. 
It has a chapter on the physical training department, 
illustrated by comparative pictures of many of the 
inmates before and after, showing the beneficial 
effect of the system. Another valuable feature is one 
hundred portraits of inmates. Some of these are 
very comely lads. Mostof them however apparently 
belong to the so-called “criminal class.” These 
are accompanied in every instance by a short biog- 
raphy, showing the results of heredity and training. 
We wish that every lawyer and editor and legislator 
would read and ponder the following questions, given 
in this report, as to the causes of mental and moral 
degeneracy: “ Alcoholism.-— Who allows it, even 
grants it, a moral support by licensing the sale of 
intoxicating beverages? Horse-racing. — Who sanc- 
tions it? Who favors its popularity by suffering it 
to be advertised daily in the columns of the press 
under gay and alluring colors? Gambling, in all 
forms. — Who tolerates and often connives at it; at 
any rate, fails signally to eradicate it? Prostitution. 
— Who bears with it; in many cases legalizes it.? 
Newspaper sensationalism — Who authorizes and 
sanctions it? Who feeds it? Obscene literature. 
— Who absolves it? Who indulges in it? Economic 
crises and irrational social conditions. — Who creates 
them?” These are serious inquiries, and it may be 


well for society to recall the parable of the mote and 
the beam. Another interesting feature is the account 
It appears 


of the favorite literature of the inmates. 


from this that the favorite English author is Dickens, 
who had a circulation of 783 for the last year; Bulwer 


| follows next with 526, and then Kingsley with 518 (!); 
Year-Book of this well-known institution is full of | 





George Eliot has 436, Hawthorne, 404, Scott, 378, 
Poe only 103, and De Foe, 94; Ignatius Donnelly 
has 140 devotees, and Rider Haggard, 557. The 
disclosure of the favorite books has some surprises. 
“Les Misérables,” “ Looking Backward,” “ Oliver 
Twist,” and “ Adam Bede” head the list with 104 ; 
then comes “ The Scarlet Letter,” with 103; then 
“ Ivanhoe,” “ Tom Brown’s Schooldays,” and “* Rob- 
ert Elsmere,” with 102; then the “ Arabian Nights,” 
with 1o1; then “Last Days of Pompeii” and 
“ Marjorie Daw,” with 100. Jane Austen has 28 
admirers, and Thackeray, 204. Dumas comes next 
to Dickens with 646, and Hugo follows with 459. 
It is encouraging to find that “ Mr. Barnes of New 
York” found only 52 readers, while “ Middlemarch ” 
had the same, and the “ Marble Faun” had 38. By 
their books ye shall know them. 


THE EQquiNE PARADOX. — Such is the name, as 
probably most of our readers are aware, of a wonder- 
ful exhibition of trained horses. Whether the horse 
is a sagacious or a stupid animal in the opinion of 
mankind seems to be doubtful, for on the one hand 
we frequently hear the allusion to “horse sense,” 
and on the other, we frequently hear of a man who 
is “as ignorant as a horse.” But this exhibition will 
incline the beholder’s opinion in favor of the former 
estimate. A representation of a court-scene by these 
animals gives rise to the present comment. The 
lawyers, the prisoner, the witness, the sheriff, and 
the jury were all horses ; but strange to say, the 
judge was a jackass! and very funny indeed he 
looked. Now, why was the judge singled out for 
this uncomplimentary embodiment? If it had taken 
place in the Bahamas, undoubtedly the chief-justice 
would have had the horse-tamer up for contempt. 
(See report in present Notes of Cases.) We must 
say however that we have never seen quite so great 
an ass on the bench in courts of men, and certainly 
not one who looked so wise. But we desire to call 
the gentlemanly tamer’s attention to one inaccuracy. 
The prisoner was brought to the dock in chains, and 
wore them all through the trial; and when the jury 
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brought in a verdict of not guilty (as per placard), 
the sheriff walked up to him, and loosed his bonds. 
Now this is wrong, although effective. Prisoners are 
never subjected to bonds when on trial, unless they 
are violent, or rescue or escape is threatened. None 
of these conditions existed in the instance in ques- 
tion. Mr. Bellerophon, or whatever his name may 
be, should have the bonds removed when the unfor- 
tunate but innocent defendant is placed in the dock, 
if he wishes to have his show beyond legal criticism. 
We observed too that there were but six jury-horses ; 
but we inake no point of that, as the prisoner did not 
complain of it. It did not appear what the charge 
was, — probably horse-stealing. We wonder what 
horses think of men anyway! Perhaps Landseer 
and Rosa Bonheur could tell; and Swift has essayed 
to tell, in his savage satire of the Houyhnhnms. 


INSOMNIA. — A medical gentleman of Chicago 
some years ago published a little book entitled “ The 
Insomnia of Shakespeare,” in which he essayed to 
prove, from the dramatist’s own works, that he was 
in the habit of lying awake o’ nights. The essay was 
a transparent and very clever jest; but greatly to his 
delight it was taken for serious by many readers and 
reviewers, and treated by them with slight respect. 
Probably most lawyers have been at some time 
victims of this vexatious inability to sleep. A friend 
of ours once satirically remarked that he knew noth- 
ing about this, but he did know that lawyers are in the 
habit of lying awake in the daytime. At one period 
we suffered from the former — never from the latter 
— habit, and in one of these attacks we tried to kill 
the tedious hours by writing some verses, which we 
turned up the other day in some researches. We 
give them below. Our readers will appreciate our 
self-denial in printing them in this department rather 
than in turning them over to the Editor, who gladly 
gives us between five and fifty dollars for any poem 
we can bring ourselves to write for him. 


NIGHT NOISES. 


SOME poet says the night is “ stilly,” — 

An utterance supremely silly, 

For any one who lies awake 

Can swear that nightly noises shake 

The nerves far more than those by day, 

In spite of all that poets say. die 

And there ’s a great variety, 

Not due to inebriety, 

Nor to imagination’s power, 

But to the silence of the hour, 

Enabling us to clearly hear ’em, 

And having heard we learn to fear ’em. 

The wind sings through the tight-stretched wires 
Like moan of ghostly unpaid choirs ; 











The wedge-defying windows rattle 
Like crash of musketry in battle; 

A doctor’s dog while yet ’t is dark 
Deals forth his tonic whine and bark; 
A rooster calls his hens to sup, — 

°T is but a ruse to get them up; 

A nightmare stabled by a neighbor 
Stamps loud as if at treadmill labor ; 
The noisome cats upon the wall, 

Like babes in need of catnip, squall ; 
The furniture all creaks and snaps 
Like volleys of percussion caps ; 

My secretary makes report 

Like monster cannon in a fort ; 

The picture-frames all start and crack 
As if their joints were on the rack. 

I hear a burglar on the stairs, — 
He’s coming for my choicest wares ; 
His spirits will not be elated 

When he finds out my silver ’s plated ; 
On his sin-blasted pate I’d breathe a 
Choice blessing if he ’d give me ether. 
The water in the bath-room drops, 
And I must count it till it stops, 

Or plucking courage up, with jaw set, 
Creep in and tighten up the faucet. 

A mouse is nibbling in the closet 
Where I my manuscripts deposit ; 
I’ll have revenge both sure and quick, — 
My poetry will make him sick. 

The clock strikes one, but I can’t guess 
Whether it ’s one or half hour less, 
And so with eyes wide open lie 
Till thirty minutes saunter by, 

And then the clock strikes one once more. 
But then my torment is not o’er, 

For possibly this means half-past, 

So I must watch until! at last 

It strikes one stroke again, and now 

I ought to sleep, but still somehow, 

To certify it struck one thrice 

I wake until it strikes one twice ; 

It’s surely two, —I count the chimes, 

Sit up in bed, and write these rhymes 


STAGE Law.— We have not seen the play of 
“Giles Corey, Yeoman;” but if it is correctly de- 
scribed in some of the newspapers, it makes sad 
havoc of legal notions. It is said that the hero was 
“condemned to be pressed to death.” Giles Corey, 
it will be remembered, was the Salem man accused 
of witchcraft, who, because he would not plead to 
the charge, was pressed to death. He was not con- 
demned to be pressed to death. He was not con- 
demned to death at all, but met his death because he 
resisted the efforts of the public authorities to squeeze 
a plea out of him. The law was not so inhuman, 
even in those cruel times, as to condemn a malefactor 
to death by such a barbarous process. The witches, 
being accused, were gently and tenderly choked to 
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death, —a process much less lingering and tedious. 
The pressing process was simply a device, as Pat 
said the press-gang was, “to force a man to turn 
volunteer.” The only process in modern times sim- 
ilar to pressing is the confinement in prison for 
months without bringing to trial, in the apparent 
hope, in the absence of criminating evidence, of so 
demoralizing the accused that he will confess what 
he is not guilty of, — as for example in the case of 
Lizzie Borden. If the playwright is guilty of this 
error, it should be corrected. Mr. Corey died by 
pressing, because of his obstinacy. It was entirely 
unnecessary. All he had to do was to say guilty, or 
not guilty; and in either case he would have been 
humanely and picturesquely hanged. 


“ Grass Wipow.”—A lively discussion concerning 
the meaning of this phrase has sprung up in the 
columns of “The Nation.” Imagination has there 
run riot in regard to it. Until now we had not sus- 
pected that there was any doubt about it,— that it is 
a vulgarization of “ grace widow,” or one called a 
widow by way of grace or politeness, —a woman 
deserted by her husband, or living apart from him. 
This is the definition and the derivation given by the 
Century Dictionary and in Brewer’s Dictionary of 
Phrase and Fable, and in Bartlett’s Dictionary of 
Americanisms, although by Brewer’s is suggested 
the notion that in California, in the days of the early 
gold mania, a miner would put his family to board 
while he went digging, and: hence it was called 
“putting his wife to grass,” as if she were a horse. 
One derivation in “The Nation” is still more gro- 
tesque, and must not be dwelt upon “in the presence 
of Mrs. Boffin.” “* Widow bewitched” is said by 
these authorities to be synonymous; but we have 
heard that phrase applied to a regular widow of a 
lively temperament. 





THE ANARCHISTS’ CASE.— An account of the 
celebrated trial of the Anarchists for murder of the 
policemen in Chicago is given in “ The Century ” for 
April, by Judge Gary, who presided at the trial. It 
is a valuable contribution. “The Nation” says of 
it: “It is perhaps unfortunate that Judge Gary does 
not unfold more lucidly the cumulative and narrow- 
ing trend of the facts fixing special responsibility on 
the defendants, instead of dwelling on the general 
responsibility of ‘ the whole body of conspirators ’ to 
such an extent as to imply that Judge Gary holds 
that all the Anarchists were equally responsible 
under the law, independently of any question of their 
degree of nearness to the particular crime charged.” 
Judge Gary does not hold that “all the Anarchists 
were equally responsible” merely by reason of their 
political sentiments and without regard to their acts 





of active conspiracy against public order; and he does, 
in our judgment, disclose the facts fixing “special 
responsibility ” on the accused, sufficiently to indicate 
that he does not hold the doctrine imputed to him by 
“The Nation.” At all events, we are glad he did not 
try to depict such a singular thing as a ‘¢ cumulative 
and narrowing trend.” We do not deny that a thing 
may be heaped up and at the same time narrowed, 
but it must get thin in the process. After all, the 
best account of this famous trial ever given is in 
the opinion of Judge Magruder on the appeal in 
the Supreme Court. 


More Novet Law. — Let no one suppose that 
we have read “‘ Miss Nobody of Nowhere,’”’ by the 
author of “ Mr. Barnes of New York.” A lawyer, 
whom we suspect of brain-softening, who confessed 
to having regularly perused that “effusion,’’ called 
our attention to a remarkable way, disclosed therein, 
of getting affidavits in legal proceedings from Eng- 
land in a hurry; namely, having them cabled. This 
is worse than administering oaths to affidavits by 
telephone, a query in regard to the legality of which 
recently was raised in the “ Michigan Law Journal.” 
But the author of such literature as this is safe in 
presuming to any extent on the credulity of his 
readers even on the violent assumption that he 
himself knows any better. 


AMATEUR THEATRICALS. — We recently made 
from this chair a contrite confession of having once 
written a play for amateur actors. To show the 
lasting evil effects of a wrong step in early life, we 
now have to add that the play in question has just 
been acted in Albany by the young ladies of the 
Albany Academy. The male parts were assumed by 
the young ladies, and no men were admitted to the 
performance. It is said by those privileged to see it 
to have been a notably good performance. But it is 
sad to be obliged to record such an infraction of the 
statute which prohibits women from masquerading in 
masculine apparel. Of course the public authorities 
could not have broken up the performance, for the 
police could not have been admitted. But the girls 
should not be encouraged in this sort of thing, how 
much soever they may pant for histrionic fame. 


UNMARRIED LapiEs. — Our beloved disciple, R. 
Vashon Rogers, discoursed of late in this magazine 
in a very entertaining manner concerning this numer- 
ous and deserving class. His speaking of Serjeant 
Buzfuz’s “ chops and tomato-sauce ” reminds us that 
an English antiquary has recently broached the plau- 
sible theory that “tomato-sauce ” some relevancy bore, 
because at the time when Dickens wrote tomatoes 
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were usually known as “ love-apples.” This explains 
a very dark mystery. Mr. Rogers falls into error in 
saying that none of the judges in New York are over 
sixty years of age. Probably most of them are above 
that age, and they can keep on judging until they are 
seventy. 


NOTES OF CASES. 


THE March number of “Green Bag” has been 
scanned by one of the obscure family referred to in 
its columns, and space is asked for some comment 
on “ Notes of Cases.” 

If President Polk “cannot possibly be remembered 
for anything he did,” and if his family are so 
“obscure,” why is the valuable space of “ Green 
Bag” given to these people, whilst there are so many 
in the present justly famous, and so many whose 
history would render its columns entertaining. 

Periodicals that are finding fault with the Polks for 
removing the President’s dody should reflect that 
they are disturbing his sfzrz¢ by their unkind criti- 
cisms of himself and his administration. The truth 
is, the “old-line Whigs” have never forgiven James 
K. Polk for defeating Henry Clay. 

As to the ‘‘ obscurity of these people,’’ their great- 
grandfather signed the Declaration of Independence. 
One of them was Minister to Naples, and Major by 
brevet in the Mexican War. Among them a Major- 
General and a Colonel in the Confederate service, an 
ex-judge of chancery, and a poet of marked merit. 
This talented young man came inte the world with 
the tocsin of war sounding about his infant ears, 
while he was being rocked in the cradle of luxury; but 
his young manhood has been trammelled with poverty 
and infirmity of body, or he would be at the pinnacle 
of fame. As it is, he is not unknown as a brilliant 
lawyer. 

Many of the women of this family are shining lights 
in a circle that seeks its crown of fame in the here- 
after. Two of them have enlisted in the great cause 
for which George T. Angell is battling,! — one, Presi- 
dent of a National Golden Chain Band of Mercy; and 
the other, founder of an Orphans’ Home. 
“American Law Review” ‘will not print their 
names ;” but the foregoing mention will point them 
out, each and every one. 

Wjth regard to the setting aside the will, Judge 
Catron of the United States Supreme Court informed 


Mrs. Polk, soon after the President’s death, that the | 


will could not stand a legal test, and for forty-four 
years it has been known that the State of Tennessee 
could not execute the trust. After the will was 


! Prevention of cruelty to animals. — ED. 





The | 


broken, the family waited a year for the convening of 
the Legislature, hoping that the State would purchase 
the property for a much-needed Governor’s mansion. 
This would do away with the necessity of removing 
the sacred dust. The State was not in a financial 
condition to buy. The family then petitioned it to 
allow removal to the Capitol grounds, which would 
be a permanent resting-place and under the eye of 
the State as it were. This was readily granted. The 
family bears the expense, and the Governor will select 
the spot and have the removal done with fitting 
ceremony. JUSTITIA. 


May 5, '93- 


We gladly give place to the foregoing comments, 
although they would have been more properly ad- 
dressed to our brethren of the “American Law 
Review.” It is needless to say that they are written 
by a lady,— their delightful want of logic shows that. 
It gives us real joy to learn that the great-grandfather 
who signed the Declaration of Independence is still 
living, as of course he must be to be one of “ these 
obscure persons.” And it gives us peculiar pleasure 
to learn that one of them is a brilliant lawyer, and 
still more that another is a poet. Reverence is due 
to poets. That accounts for our own self-esteem !' 
Our gentle corrector is correct, probably, as to the- 
animus of our part of this offence. We were an “old- 
line Whig,’’ and we never shall forget our chagrin at 
the defeat of Harry of the West,—we being nine 
years old at the time. On the whole, it seems that 
our offence consists exclusively in quoting from the 
** American Law Review,” which we presumed to be 
well informed on the subject; and we commend our 
correspondent’s protest to the attention of the candid, 
although combative editors of that periodical. And 
so we pray pardon of the Signer, the minister, the 
soldiers, the judge, the lawyer, and above all, the 
Poet !— Ep. 


WESTMINSTER ABBEY IN COURT.— We never 


. dreamed of seeing the old Abbey in court, but here 
36 in, 


and not in Westminster Hall at that! In 
Saunders v. Neil, Court of Appeal, 68 L. T. Rep. 
183, the plaintiff registered as a design for the 
handles of spoons a particular view of Westminster 
Abbey taken from a photograph; and the defendant 
having commenced to sell spoons with a design on 
the handles which was substantially the same, it was 
held that the words “new or original design not 
previously published in the United Kingdom” in the 
statute do not require novelty in the idea of the 


| design itself, but novelty in the way in which the de- 
| sign is applied to some article of manufacture ; that 


this design being novel in its application to the 
spoons, its novelty was not destroyed by its having 





been taken from a source common to mankind, and 
an action for infringement was sustained. Cave, J., 
in the first instance had observed : — 


“Tt is quite clear, of course, that if one man registered 
St. Paul’s, it would not be a piracy by another to produce 
Westminster Abbey, because the two things, when they 
come to be examined, are intrinsically distinct. The eye 
says these two things are not the same ; and, consequently, 
the one is not a piracy of the other. So again, if one man 
takes a particular view of Westminster Abbey, and puts it 
on the top of a spoon by way of ornamentation, anybody 
is perfectly at liberty to take a different view. He may 
take a different view, which is not the same; but he must 
not, it seems to me, go and take the same identical view.” 


On the point of novelty, Bowen, J., said : — 


“The novelty may consist in the application to the 
article of manufacture of a drawing or design which is 
taken from a source to which all the world may resort. 
Otherwise it would be impossible to take any natural or 
artistic object and to reduce it into a design applicable to 
an article of manufacture, without also having this con- 
sequence following, that you could not do it at all, in the 
first place, unless you were to alter the design so as not 
to represent exactly the original ; otherwise, there would 
be no novelty in it because, it would be said, the thing 
which was taken was not new. You could not take a tree 
and put it on a spoon, unless you drew the tree in some 
shape in which a tree never grew; nor an elephant, unless 
you drew it and carved it of a kind which had never been 
seen. An illustration, it seems to me, that may be taken 
about this, is what we all know as the Apostles’ spoons. 
The figures of the Apostles are figures which have been 
embodied in sacred art for centuries, and there is nothing 
new in taking the figures of the Apostles; but the novelty 
of applying the figures of the Apostles to spoons was in 
contriving to design the Apostles’ figures so that they 
should be applicable to that particular subject-matter. 
How does a public building differ from that? In no 
sense, it seems to me; and the photograph of a public 
building does not differ. The answer to the whole case 
of the appellant is that it is not the natural object which is 
the design; that it is not the photograph which is the 
design. The novelty of the design consists in so con- 
triving the copy or imitation of the figure, which itself 
may be common to the world, in such a manner as to 
render it applicable to an artiele of manufacture; and I 
think the learned judge in the court below was quite 
right.” 

CONTEMPT OF CourRT. — An amusing case is Re 
Moseley, in the Privy Council, 68 L. T. Rep. Nn. s. 
105. In May, 1892, the Chief-Justice of the Bahama 
Islands, West Indies, addressed two letters to a news- 
paper published at Nassau, the chief town of the 
colony, called the ‘‘ Nassau Guardian,” on questions 
affecting the health of the town. These letters were 
published in that paper. Subsequently a letter signed 
“ Colonist,’’ containing criticisms of the conduct of 
the Chief-Justice, was published in that paper. This 
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letter contained the following, among other satirical 
allusions ; — 


“Search the annals of the bench of every country, of 
every age, and I defy creation to produce a more noble, 
more self-denying, and more virtuous exhibition of a ten- 
der conscience than was afforded by our Chief-Justice in 
refusing to accept a gift of pine-apples! Some cynic has 
said, ‘Every man has his price.’ It' is assuring to this 
community to know that the ‘Fount of Justice’ in this 
colony is above the price of even one dozen pine-apples 
Mr. Y.’s noble words of scornful renunciation should be 
graven in letters of gold upon the walls of every magis- 
terial office in this colony; then, and not till then, will 
sweet potatoes, pigeon peas, etc., cease to exert their bane- 
ful influence on the administration of justice in this colony 
But should we be selfish and confine the influence of such 
virtue to the limited area of this colony? No, Mr. Editor, 
I and others cherish the hope that this beautiful incident 
will become historical, and the whole world be benefited 
by this last and greatest proof of the purity of English jus 
tice. Difficult as it is, Mr. Y. has mastered the problem 
of being great in little things. When a boy I remember 
reading of Judge Gascoygne and Prince Hal: I can but 
hope the little boys of the future will read of the noble 
conduct of our Judge Y.” 


This appears to refer to a statement made by the 
Chief-Justice from the bench on the 26th April, 1892, 
in the following terms : — 


“ A few days ago one of the men in whose favor I had 
given judgment in the case from Eleuthera, wrote to me 
offering a present of pine-apples. Although this was after 
the judgment was given, it was a very wrong thing to do. 
It seems possibly a trivial matter, but I view it differently. 
It must not be forgotten that I have by my conduct to 
sustain the rectitude of various resident justices, neces- 
sarily brought into close contact with the people. It is 
wrong to accept any present whatever from any one who 
is, or who has recently been, or who is known as likely to 
be, a suitor in thecourt. It isneedless to say that I refused 
these pine-apples.” 


The Chief-Justice by letter requested Mr. Alfred 
E. Moseley, the editor of the “ Nassau Guardian ” 
(being also the proprietor and publisher), to attend 
at his (the Chief-Justice’s) chambers on that day. 
Mr. Moseley attended, in accordance with the 
request, when the Chief-Justice required him to give 
up the name of the writer of the letter signed 
“ Colonist,” and to hand over the manuscript thereof 
before four o’clock on that day, under peril of com- 
mittal Mr. Moseley in the afternoon wrote to the 
Chief-Justice, declining to give up the name of, the 
author, or the manuscript of the letter referred to 
Subsequently the Chief-Justice pronounced judg- 
ment, sentencing Mr. Moseley to be kept in prison 
during the Chief-Justice’s pleasure for contempt of 
court and of his official position, in publishing the 
letter, and also to pay a fine of £40 to the court, and 
to be imprisoned, in addition to the other imprisen- 
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ment, until such fine should be paid. For the refusal 
to discover the name of the writer of the letter, Mr. 
Moseley was sentenced to pay a further fine of £25, 
or to be imprisoned until the said fine should be paid. 
Mr. Moséley was also adjudged to pay the cost of 
the proceedings. Mr. Moseley was thereupon con- 
veyed to prison. This sentence was set aside by the 
Governor, and the Privy Council curtly pronounced 
that the Chief-Justice was wrong, and the Governor 
was right. Truly a case of a pine-apple of discord! 


“ ACTUAL OccUPANCY.” — In a recent case in the 
New York Supreme Court, People v. Campbell (to 
appear in Hun’s reports), it was held that the estab- 
lishment of a hunting camp or lodge in the North 
Woods by the building of a log house or hut, to be 
used from time to time upon hunting and fishing 
trips, with no other improvement or use of the land, 
by a person living elsewhere with his family, and 
with no claim or title to or interest in the land upon 
which the camp or hunting-lodge is established or 
built, does not constitute an “actual occupancy ” 
within the meaning of the statute requiring service 
of notice of a tax sale; and that the use of an island 
an acre in extent, ina lake in the North Woods, as 
a hunting-camp, without any use of the mainland, 
except to roam over it in pursuit of game, does not 
constitute an actual occupancy of a whole tract on 
the mainland of many thousand acres. The court 
observed : — 


“ Upon an island about one acre in extent, situated in a 
lake bordering upon or included in the tract of land so 
sold for taxes, the island being a part of such tract, the 
said Dunning erected a log building thirteen feet wide 
and twenty-six feet in depth, the sides five or six feet in 
height, the middle of the building being about ten feet in 
height, the roof covered with bark. Inside, the building 
was divided into two rooms by a log partition; the front 
was thirteen by fourteen feet, no floor to it, and used as a 
woodshed; the second room thirteen by twelve, with 
a board floor and a window in the rear. It contained 
a hunter’s bed, three or four camp-stools, a stove with pipe 
going through the roof; a frying-pan, two or three kettles, 
water-pail, tea-pot, knives and forks, cups and saucers. 
The island was uncultivated, the land uninclosed, and with 
no improvements upon it, except the log building I have 
described. About six miles distant from this island in 
another township Dunning resided with his family ; having 
there a dwelling-house and outbuildings, and about an 
acre of cultivated ground. Dunning isa hunter and guide, 
and visited the log-house on the island from time to time, 
using it as a hunting and fishing station, and taking parties 
there on hunting and fishing excursions. 





“It is a custom among the guides and hunters in that 
vicinity to have camps in different localities for their use 
in hunting and fishing, having a permanent residence else- 
where. Dunning does not claim to own the land in ques- 
tion or any part of it. No notice of sale or to redeem was 
ever served upon Dunning or any of his family. I do not 
think it was necessary to serve notice upon him. . . . 

“It appears that it is the custom of the guides and 
hunters of the North Woods to erect or establish so- 
called camps in various localities to be used by them in 
their. hunting and fishing excursions; a single hunter 
might have several, located far apart in different patents 
or townships, and it is hardly conceivable that the occa- 
sional and temporary use of these lodges or camps consti- 
tutes an actual occupancy within the meaning of the 
statute, in the absence of any claim of title to the land 
upon which the lodge or camp is located. The statute 
seems to have contemplated an actual residence or dwell- 
ing-house, it might be without claim of title, merely the 
possession ‘of a squatter, but still the establishment of 
a household; it reads: ‘Such notice may be served per- 
sonally, or by leaving the same at the dwelling-house of 
the occupant with any person of suitable age and discretion 
belonging to his family.’ 

‘This evidently contemplates a dwelling-house upon the 
land to be sold, upon the place claimed to be occupied ; 
it does not contemplate a service at the dwelling-house of 
a person in New York City who has built a hunting-camp 
in the North Woods which he uses from time to time for 
hunting and fishing. Dunning had his dwelling, his family 
and place of actual residence six miles away. Undoubtedly 
a person may have a residence in one place, and also 
occupy land in another, as in Stewart v. Crysler, 109 
N. Y. 378, where the land was used for the storage of lum- 
ber by a person who lived elsewhere ; or, as in Leland v. 
Bennett, 5 Hill, 287, where a portion of the land was cul- 
tivated, some of it used for pasture, and wood chopped 
and removed from it by a person who lived at a distance 
therefrom ; but I do think that the establishing of a hunt- 
ing-camp, the building of a log-house to be used from 
time to time upon hunting and fishing trips, with no other 
improvement or use of the land, by a person living else- 
where with his family, with no claim of title to or interest 
in the land upon which the camp or hunting-lodge is 
established or built, constitutes an actual occupancy within 
the meaning of the statute. But conceding that the facts 
recited constitute an actual occupancy by Dunning, it 
would only be an occupancy of the island ; it is separable 
from the mainland, and was not used by him in conjunc- 
tion with it in such a manner as to make him an occupant 
of the whole tract. The use of an island, an acre in extent, 
as a hunting-camp, without any use of the mainland, except 
to roam over it in pursuit of game, does not, to my mind, 
constitute an actual occupancy of the whole tract of 
14,000 acres. Thompson v. Burhans, 61 N. Y. 52; Same 
v. Same, 79 id. 93.” 


The two other judges concurred. 
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A* Alabama subscriber is responsible for the 
following : — 


Editor of the ** Green Bag”: 

DEAR Sir, — An amusing incident occurred a 
short while ago, which may be of interest to your 
readers. A member of our bar was defending a 
party for the value of a suit of clothes. It seems the 
defence was trying to reduce the amount of the claim 
by proving that the suit was a poor fit. In his argu- 
ment the modern Nestor turned to the court, and 
dramatically exclaimed: “If your honor please, the 
pants were too long, the vest too small, and the coat 


did n’t button. Why, your honor, it’s the clearest 


case of on est fit you ever saw.” 
Yours truly, peeree 


THE following comes from a Lincoln, Nebraska, 
subscriber : — 


Editor of the“ Green Bag”: ns 

DEAR SiR, —Reading of the “horse trade” as 
described by a New York pleader in the April “ Green 
Bag” reminds me of a specimen of Nebraska plead- 
ing. The pleader was explaining the relationships 
of a large family, and after giving to one of the chil- 
dren three parents, was not altogether satisfied with 


his achievement, but apologized to the court for not | : : : 
‘ i | officer said that he had obtained judgment on the 


giving hima fourth. The pleading in question reads: 
“ And the plaintiffs further say that the defendant 
S. W. is the son of said H. B., as also of said L. B. and 
J. B., and that the plaintiff J. B. Sr. zs not the father 
of any of said defendants.” 

Very truly yours, — 


am -- 
LEGAL ANTIQUITIES. 


One of the most remarkable legal papers on 
file in the archives of the world is now in the 





National Museum of Paris, labelled ‘‘ Sentence on 
a hog, executed by justice, in the copyhold of Clar- 
mont-Avin, and strangled upon a gibbet at that 
place.” It is sealed with red wax, kept under a 
glass case, bears date June 14, 1494, and reads as 
follows: “... We, the jury, in detestation and 
horror of this crime, and in order to make an exam- 
ple, and to satisfy justice, have declared, judged, 
sentenced, pronounced, and appointed that the said 
hog, now detained in the abbey as a prisoner, 
shall, by the executioner, be hung and strangled on 
a gibbet near the gallows which is within the juris- 
diction of the monks whose names are hereto ap- 
pended, near the copyhold of Avin. In witness of 
which we have sealed this present with our seals.” 
Following the above are the signatures of the jurors 
and the prefect of the Department de |’ Aisne. 





FACETIZ. 


SoME years ago, in one of the counties of East 
Tennessee, the following amusing incident oc- 
curred : Judge Scott, who held court for several 
counties, and who rode the circuit on horseback, 
had occasion to place a note in the hands of an 
officer for collection. The note was signed by a 
man living far away in one of the rural districts. 
The next time Judge Scott held court in this par- 
ticular section he inquired of the officer as to 
whether or not the note had been collected. The 


note before Squire McCracken, but that Squire 
McCracken had afterwards issued an injunction 
forbidding the collection of it. “And here is 
Squire McCracken now,” continued the officer. 
The judge turned to a very wise-looking man who 
was standing by, and said, “ Squire, why did you 
do that?” “Well,” replied the Squire, “after I 
gin judgment on the note, I found out you charged 
him too much for the things, and I jimed it. By 
G—, I gin judgment on my law jurisdiction, and I 
jined it on my equity jurisdiction.” 
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Very recently an eminent counsel enlightened 
the Supreme Court of North Carolina with the 
following Scriptural quotation: “ This law, your 
honors, is so plain that a wayfaring man, though 
fool, may read it a-running.” 


Ir was at the same court, but at another term, 
that counsel made the following quotation: ‘“ Gen- 
tlemen of the jury, in the language of the inspired 
poet, ‘Who steals my pocket-book steals my trash, 
but he who robs me of my carak-ter takes all I 
have got.’” 


Tue tariff question has crept into the North 
Carolina courts. A recent case there is catchlined 
“ Married women — free traders.” 


In Illinois there is an old law on the statute- 
books to the effect that in criminal cases the jury 
is “ judge of the law as well as the facts.”” Though 
not often quoted, once in a while a lawyer with a 
desperate case makes use of it. In this case the 
judge instructed the jury that it was to judge of 
the law as well as the facts, but added that it was 
not to judge of the law unless it was fully satisfied 
that it knew more law than the judge. 

An outrageous verdict was brought in, contrary 
to all instructions of the court, who felt called 
upon to rebuke the jury. At last one old farmer 
arose, 

“ Jedge,” said he, “were n’t we to jedge the 
law as well as the facts?” 

“ Certainly,” was the response; “ but I told 
you not to judge the law unless you were clearly 
satisfied that you knew the law better than I did.” 

“ Well, Jedge,” answered the farmer, as he 
shifted his quid, “we considered that p’int.” 


In Hazlitt’s “Studies in Jocular Literature” it 
is said of the “ Hundred Merry Tales”: “ We are 
confronted with the admirable apologue ‘Of the 
friar that told the three children’s fortunes,’ where, 
after declaring to the horrified mother that of her 
family one should be a beggar, a second a thief, 
and the third an assassin, he consoles her by say- 
ing that she might make the one who was to be 
a beggar a friar, the one who was to be a thief a 
lawyer, and him who was destined to be a mur- 
derer a physician.” 








A Texas justice started to try a divorce case, 
when a lawyer stopped him and told him that he 
had no jurisdiction. ‘Well, I guess I can bind 
the fellow over,” was the reply, which he pro- 
ceeded to do. 

How is this for a “finding” of “ crowners 
quest’? This is the latest from one of the inte- 
rior towns of Michigan : — 


“The deceased, John ——, we find, came to his 
death dy violently and feloniously taking a certain 
drug with the intent of ending his life, and so the 
jurors aforesaid say, that the said John then and 
there violently, feloniously, and with malice afore- 
thought, himself killed and murdered, against the 
peace and dignity of the people of the State of 
Michigan.” 





THERE is one lawyer in the city, says the “Buffalo 
Express,” who will never again make use of Latin 
phrases in writing business letters. A short time 
ago he had to write a letter to a client of his in a 
neighboring city regarding an important lawsuit 
that was to come up before the court in the course 
of a few days. The information he solicited was 
highly essential to his case. In writing this epistle 
he made use of a letter-head with his printed ad- 
dress at the top. In closing his letter he signed 
himself thus : “ John Langdon. Address ut supra.” 
After waiting several days for the reply, which did 
not come, he again wrote his procrastinating client, 
and asked why he had not sooner answered his 
first letter. The next day he received a reply in 
which the client said that he had answered the 
letter, and addressed it to “ John Langdon, Ut 
Supra, N. Y.” 

Ir was in Kansas. The young man up for ex- 
amination was the.son of an old practitioner, — a 
legal Nestor whose opinion had long been followed 
in the courts of his State. But the young man 
could not answer the questions they put to him. 
He hesitated and stammered, and said he did not 
know; and then the chief examiner, a friend of his 
father, wishing to let him through, asked him the 
rule in Shelley’s Case. The young man confessed 
ignorance, and then his father got up. “Sirs,” he 
thundered, “this is an outrage, this is a travesty 
on justice. There have been a hundred thousand 
cases decided in this country in the last twenty 
years, and now you select one from the entire 
number, and ask him the rule in Shelley’s Case. 



































Why don’t you ask the rule in Smith’s case, or 
Brown’s case, or Jones’s case, or Robinson’s case ? 
Why take one poor little insignificant case, and ask 
my boy about that?” And the father, thinking he 
had justified his son, sat down. 


NOTES. 


North Dakota has a new law which provides 
for the establishment of courts of conciliation. At 
the election in town, city, or village, of a justice 
of the peace, four commissioners of conciliation 
are also to be elected, and for the same term of 
office. The commissioners are to serve, two at 
a time, with the justice of the peace in hearing 
pleadings and testimony in civil cases before the 
action is brought into court in the usual manner. 
The hearings are to be conducted entirely without 
attorneys, and the statement of the principals in 
the action will be the chief testimony. After hear- 
ing both sides, the justice and commissioners are 
bound to try to bring about an understanding 
between the two parties on the basis of justice, 
and to remove the necessity of a more formal 
legal action. None of the proceedings in the 
court of conciliation are to be used as testimony 
in any action which may follow. The object is, 
of course, to decrease litigation, and facilitate ad- 
justments of misunderstandings growing out of 
small matters. 


In the course of an admirable address delivered 
to the law class of the Vanderbilt University, 
Judge John L. T. Sneed told the following anec- 
dote, which we think worthy of preservation and 
perpetuation. “ After the commencement, June, 
1827, of the University of North Carolina, a single 
graduate remained in the village of Chapel Hill, 
the rest having returned to their homes. 


Editorial Department. 





He had | 


not money enough to carry him by public convey- | 
| . . . * re . . 
| missing articles, King seated himself in the barber’s 


ance to his distant home. He was a graduate and 


was waiting for a remittance from home, which a | 
fond father, struggling with poverty, was endeavor- | 


ing to earn for him. The remittance came, but it 
did not come in time. The youth grew impatient, 
and determined to walk to his home in Tennessee. 
While in a store one day, buying some coarse 
fabric to make him a knapsack, there was an old 
Orange County farmer sitting on the counter watch- 
ing his movements. ‘Young man,’ said 


he, | 
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‘what 'do you propose to do with that cloth?’ ‘I 
will have a knapsack made of it, sir,’ modestly 
replied the youth. ‘Do you propose to walk 
home?’ ‘Yes, sir,’ said the youth. ‘Well,’ 
said the farmer, ‘ such pluck as yours will be apt 
to get along. I have a good riding-horse and 
saddle at my home, which shall be yours as a gift.’ 
The youth hesitated. ‘Then,’ said the farmer, 
‘if you want to buy it, send me one hundred 
dollars in four years without interest — or whenever 
you are able to do so— out of money you may 
earn yourself.’ The bargain was struck. The 
young man mounted his horse next morning, and 
went on his way rejoicing ; and in less than three 
years the fine old granger received a grateful letter 
covering a draft for one hundred dollars, the first 
professional earnings, over and above a frugal liv- 
ing, of the late Chief-Justice of Tennessee.” 
Memphis Appeat. 


Tue district judges down in Texas are elected 
by the people, and some of them, at least, seem to 
be fond of a practical joke. Judge King, of San 
Antonio, was making a brief visit to Austin, the 
capital city, on business with the Legislature, and 
there met his friends, Judge Tucker, of Dallas, and 
Colonel Fulton, the cattle king of Aransas Bay. 
After transacting his business, while waiting for the 
evening train to return to his home, Judge King 
strolled into Colonel Fulton’s room at the Driscoll 
Hotel, and concluded to take a nap. In the mean 
time Fulton came in, and packed his valise pre- 
paratory to leaving on the same train. After a 
while the slumbering judge awoke, and proceeded 
to dress himself, but could nowhere find his socks ; 
so he completed his toilet without them, and went 
downstairs “to round up” the cattle king. He 
coralled him in the barber-shop. An explanation 
ensued, and it was determined that Fulton had 
packed up the judge’s half-hose in his valise. 
While Fulton was gone .up to his room to get the 


chair to getashave and shampoo. Colonel Fulton, 
meeting Judge Tucker in the corridor, explained 
the situation ; and together they collected a crowd 
of Senators and members of the House, and walked 
into the barber-shop to interview Judge King 
Judge Tucker, taking his stand by the side of his 
astonished judicial friend, addressed the assembly 
as follows: ‘Gentlemen, you all know the perils 
that environ an elective judiciary. During the late 
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canvas at San Antonio it was charged against my 


friend, Judge King, that he was an aristocrat. It | 


was openly proclaimed among the ‘amad/e-stands 
on Milam Square that he was a dude. The san- 
dal-shod sons of sunny Mexico, who had been 
imported expressly to vote the Democratic ticket, 
were told, in thunder tones, that this aspirant for 
judicial honors actually wore socks. Gentlemen 
and fellow-citizens, I am prepared to refute this 
foul slander. Judge King is aman of the people ; 
he consorts with the ‘ horny-handed sons of toil ;’ 
he does not wear socks.” And, suiting the action 
to the word, Judge Tucker turned up the trousers 
of his official brother, and proved his assertion by 
one of Irving Browne’s “ Practical Tests in Evi- 
dence.” Judge King accepted the situation, and 
set up the drinks. 


I RECALL one of the incidents of our dinner at 
Lindenwald, which serves to illustrate the uncon- 
ventional relations which existed between the ex- 
President and his son. The plate set before me 
for one of the courses was most exquisitely deco- 


rated, and with the gaucherie of an inexperienced | 
curiosity, I could not resist the temptation to turn | 


it over and look for the maker’s mark. 

“Ts not that a beautiful piece of china?” in- 
quired the Prince. “It has a history. It belongs 
to a dinner-set made at Sévres for the King of 
Italy, before the fall. of Napoleon. I discovered 
it in Paris; and although it was expensive, I pur- 
chased it and presented it to my father. Ought 
he not to be grateful for such a magnificent 
present ?” ° 

“ Indeed, I am grateful,” said the ex-President ; 
“perhaps more grateful for this than for another 
present you made me about the same time.” 

“Another present! What is it? I do not 
remember it,” said the son. 

“It was a bill of exchange for acceptance for 
something more than the cost of the china!”’ re- 
plied the elder. 

“Yes! yes!” said the Prince; “I intended 
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Thomas A. Janvier; A Dream City (illustrated), 
Candace Wheeler ; James Russell Lowell (with por- 
trait), Charles Eliot Norton; Etelka Talmeyr, a Tale 
of Three Cities (a story; illustrated), Brander Mat- 
thews ; A Discontented Province (illustrated), Henry 
Loomis Nelson; Horace Chase (a novel), Part V., 
Constance Fenimore Woolson; A Child of the Cov- 
enant (a story), Eva Wilder McGlasson; Love’s 
Labor ’s Lost (illustrated), Edwin A. Abbey; The 
Refugees, a Tale of Two Continents (illustrated), 
Part V., A. Conan Doyle; Colorado and its Capital, 
Julian Ralph; The French Scare of 1875, Mr. De 
Blowitz; Phillips Brooks, Rev. Arthur Brooks, D.D. 


Lippincott’s. 

Mrs. Romney, Rosa Nouchette Carey; The Society 
of the Cincinnati (illustrated), John Bunting; A 
Pastel (illustrated), Cornelia Kane Rathbone; New 
St. Louis (illustrated), James Cox ; Kiihne Beveridge 
(illustrated), Gertrude Atherton; Colonel Pope and 
Good Roads, Prof. L. M. Haupt; Men of the Day, 
M. Crofton. 


New England Magazine. 


Phillips Brooks and Harvard University (illus- 
trated), Alexander McKenzie, D.D.; The City of 
Seattle (illustrated), John W. Pratt; Life and Study 
at the Naval Academy (illustrated), Walter G. Rich- 
ardson, U.S. Navy; Old Shipbuilding Days at Dux- 
bury, Lucy P. Higgins; A Historic Doll, Caro 
Atherton Dugan; Pietro Mascagni, the author of the 
Cavalleria Rusticana (illustrated), Ashton R. Willard ; 
John Ballantyne, American, VIII.-IX., Helen Camp- 
bell; New England Art at the World’s Fair (illus- 
trated), William Howe Downes; A Professional 
Lover (a story; illustrated), Arthur C. Grissom; 
Milton as an Educator, Phillips Brooks; The Legends 
of Jekyl Island, Franklin H. Head; At the Meeting 
of the Circle (a story), Julie M. Lippmann. 


Review of Reviews. 


Woman’s Part at the World’s Fair, Virginia C. 
Meredith ; Frederick Courteney Selous, the Greatest 
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of African Hunters, W. T. Stead ; How a Socialist 
Millennium would work. 


Scribner’s. 


An Unpublished Autograph Narrative by Wash- 
ington (illustrated), George Washington ; The Coun- 
try Printer (illustrated), W. D. Howells ; Early in 
the Spring, Robert Louis Stevenson; Broken Music, 
Thomas Bailey Aldrich. The Reformation of James 
Reddy (illustrated), Bret Harte ; The Upward Pres- 
sure: a Chapter from the History of the Twentieth 
Century, Walter Besant; The Fiddler of the Reels 
(illustrated), Thomas Hardy; The Middle Years, 
Henry James; An Artist in Japan (illustrated), Rob- 
ert Blum; Jersey and Mulberry (illustrated), H. C. 
Bunner; The One I Knew the Best of All: a Memory 
of the Mind of a Child (illustrated), Frances Hodg- 
son Burnett; Between Mass and Vespers (illus- 
trated), Sarah Orne Jewett; The Comédie Frangaise 
at Chicago, Francisque Sarcey. 


LEADING ARTICLES IN THE LAW JOURNALS. 


American Law Review (May-June, ’93). 

The Consolidation of Competing Corporations, J 
C. Thomson ; Corrupt Practice Acts, Joseph Hutch- 
inson; Liability of an Organizer of a Corporation for 
its Acts; The Legal Aspect of some Modern Politi- 
cal Notions, Robert Ludlow Fowler. 


Central Law Journal (May 19, ’93) 

Burden of Proof in Contests of Wills on the 
Ground of Mental Incapacity of the Testator. (May 
26) Jury of Less or More than Twelve, Nathan New- 
mark. (June 2) Dividends, Seymour D. Thompson. 


Criminal Law Magazine (May, ’93). 
The Exercise of the Police Power, III., D. H. 
Pingrey. 


Harvard Law Review (May, ’93). 


Quasi Contract: its Nature and Scope, William A. 
Keener ; The Co-operation of ‘ Law” and “ Equity,” 
and the Engrafting of Equitable Remedies upon Com- 
mon Law Proceedings, Austin Abbott; National 
Unification of Law, F. J. Stimson; Why is a Master 


Liable for the. Tort of his Servant? Frank W 
Hackett. 
Saag i 
BOOK NOTICES. 
THE LAw oF SuprocaTion. By Henry N. 
SHELDON. Second Edition. The Boston Book 
Company, Boston, 1893. Law Sheep. $5.00 


net. 
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Eleven years ago Mr. Sheldof gave to the profession 
the first edition of this truly admirable treatise, and it 
was at once recognized as a most valuable addition to 
legal literature. Written in a clear, terse, and vigor- 
ous style, it is in every way excellently adapted to 
the practitioner’s needs. ‘The present work has been 
greatly enlarged, portions of it have been practically 
rewritten, and the number of cases cited has been 
more than doubled. In its present form it is a brief 
and concise statement of the law of Subrogation to 
date, and that it will meet with the favor which was 
accorded the first edition we have no doubt. 


THE Civit LiaBILiry FOR PERSONAL INJURIES 
ARISING OUT OF NEGLIGENCE. By Henry F. 
BuswEL.. Little, Brown, & Co., Boston, 1893. 
Law Sheep. $5.50 net. 


Mr. Buswell is known to the profession as a law- 
writer of ability, his previous works having been very 
favorably received. The present volume will cer- 
tainly add to his reputation, as it is the best treatise 
he has yet produced. The subject is very fully cov- 
ered, and the principles of law clearly and succinctly 
stated. The citations are numerous, but the author 
has avoided overloading the work with full statement 
of cases merely cumulative. For this he is much to 
becommended. The treatise is a really valuable one, 
and should receive a cordial welcome. 


Forensic Oratory. A Manual for Advocates. 
By Witi1am C. Rosinson, LL D., Professor of 
Law in Yale University. Little, Brown, & Co., 
Boston, 1893. Cloth, $2.50 ; Law Sheep, $3.00. 








Having the conviction forced upon him that there 
1s an enormous waste of time and energy in the trials 
of causes in our courts, Mr. Robinson came to the con- 
clusion that nothing is more desirable than that young 
advocates should be well trained in the principles and 
practice of the art of Forensic Oratory. Hence this 
little book. The work is one which will be read with 
interest, and it contains ideas and suggestions which 
many of the older members of the profession will do 
well to ponder over. Forensic Oratory seems to be 
one of the lost arts; and if this book shall revive an 
interest in it, the author will have accomplished 
much. The real orator, however, is born, not made ; 
and all the rules and principles in the world will not 
produce one if the divine spark be lacking. The 
work is admirably adapted for the student’s use, and 
gives much valuable information as to the conducting 
of a trial. 


By Maturin M. BALLou. 
& Co., Boston, 1893. 


THE Story OF MALTA. 
Houghton, Mifflin, 
Cloth. $1.50. 


As a writer of books of travel, Mr. Ballou possesses 
the happy faculty of taking his reader so completely 
into his confidence that he makes him almost part and 
parcel of himself, and his works therefore impart 
almost as much genuine pleasure as a visit in person 
to the places described. The history of Malta is 
peculiarly fascinating, and the pen pictures of its 
people, customs, scenery, etc., are not only interest- 
ing, but are full of valuable information. No more 
delightful summer reading could be found than this 
story of the “Queen of the Mediterranean.” 
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